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APPENDIX A
DEPARTMENT OF DEFENSE
APPROPRIATIONS ACT, 2006

k ok ok ok ok

TITLE X—MATTERS RELATING TO
DETAINEES

SEC.1001. SHORT TITLE.

This title may be cited as the “Detainee Treatment
Act of 2005”.

SEC. 1002. UNIFORM STANDARDS FOR THE INTERRO-
GATION OF PERSONS UNDER THE DETEN-
TION OF THE DEPARTMENT OF DEFENSE.

(a) IN GENERAL.—No person in the custody or un-
der the effective control of the Department of Defense or
under detention in a Department of Defense facility shall
be subject to any treatment or technique of interrogation
not authorized by and listed in the United States Army
Field Manual on Intelligence Interrogation.

(b) APPLICABILITY.—Subsection (a) shall not apply
with respect to any person in the custody or under the
effective control of the Department of Defense pursuant
to a criminal law or immigration law of the United
States.

(c) CONSTRUCTION.—Nothing in this section shall
be construed to affect the rights under the United States
Constitution of any person in the custody or under the
physical jurisdiction of the United States.

SEC. 1003. PROHIBITION ON CRUEL, INHUMAN, OR DE-
GRADING TREATMENT OR PUNISHMENT OF
PERSONS UNDER CUSTODY OR CONTROL
OF THE UNITED STATES GOVERNMENT.
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(a) IN GENERAL.—No individual in the custody or
under the physical control of the United States
Government, regardless of nationality or physical
location, shall be subject to cruel, inhuman, or degrading
treatment or punishment.

(b) CONSTRUCTION.—Nothing in this section shall
be construed to impose any geographical limitation on
the applicability of the prohibition against cruel,
inhuman, or degrading treatment or punishment under
this section.

(c) LIMITATION ON SUPERSEDURE.—The
provisions of this section shall not be superseded, except
by a provision of law enacted after the date of the
enactment of this Act which specifically repeals,
modifies, or supersedes the provisions of this section.

(d) CRUEL, INHUMAN, OR DEGRADING TREATMENT
OR PUNISHMENT DEFINED.—In this section, the term
“cruel, inhuman, or degrading treatment or punishment”
means the cruel, unusual, and inhumane treatment or
punishment prohibited by the Fifth, Eighth, and
Fourteenth Amendments to the Constitution of the
United States, as defined in the United States
Reservations, Declarations and Understandings to the
United Nations Convention Against Torture and Other
Forms of Cruel, Inhuman or Degrading Treatment or
Punishment done at New York, December 10, 1984.

SEC.1004. PROTECTION OF UNITED STATES GOVERN-
MENT PERSONNEL ENGAGED IN AUTHO-
RIZED INTERROGATIONS.

(a) PROTECTION OF UNITED STATES GOVERNMENT
PERSONNEL.—In any civil action or criminal prosecution
against an officer, employee, member of the Armed
Forces, or other agent of the United States Government
who is a United States person, arising out of the officer,
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employee, member of the Armed Forces, or other agent’s
engaging in specific operational practices, that involve
detention and interrogation of aliens who the President
or his designees have determined are believed to be
engaged in or associated with international terrorist
activity that poses a serious, continuing threat to the
United States, its interests, or its allies, and that were
officially authorized and determined to be lawful at the
time that they were conducted, it shall be a defense that
such officer, employee, member of the Armed Forces, or
other agent did not know that the practices were
unlawful and a person of ordinary sense and under-
standing would not know the practices were unlawful.
Good faith reliance on advice of counsel should be an
important factor, among others, to consider in assessing
whether a person of ordinary sense and understanding
would have known the practices to be unlawful.
Nothing in this section shall be construed to limit or
extinguish any defense or protection otherwise available
to any person or entity from suit, civil or criminal
liability, or damages, or to provide immunity from
prosecution for any criminal offense by the proper
authorities.

(b) COUNSEL.—The United States Government may
provide or employ counsel, and pay counsel fees, court
costs, bail, and other expenses incident to the
representation of an officer, employee, member of the
Armed Forces, or other agent described in subsection
(a), with respect to any civil action or criminal
prosecution arising out of practices described in that
subsection, under the same conditions, and to the same
extent, to which such services and payments are
authorized under section 1037 of title 10, United States
Code.
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SEC. 1005. PROCEDURES FOR STATUS REVIEW OF DE-
TAINEES OUTSIDE THE UNITED STATES.

(a) SUBMITTAL OF PROCEDURES FOR STATUS RE-
VIEW OF DETAINEES AT GUANTANAMO BAY, CUBA,
AND IN AFGHANISTAN AND IRAQ.—

(1) IN GENERAL.—Not later than 180 days after
the date of the enactment of this Act, the Secretary of
Defense shall submit to the Committee on Armed
Services and the Committee on the Judiciary of the
Senate and the Committee on Armed Services and
the Committee on the Judiciary of the House of
Representatives a report setting forth—

(A) the procedures of the Combatant Status
Review Tribunals and the Administrative Review
Boards established by direction of the Secretary
of Defense that are in operation at Guantanamo
Bay, Cuba, for determining the status of the
detainees held at Guantanamo Bay or to provide
an annual review to determine the need to
continue to detain an alien who is a detainee; and

(B) the procedures in operation in
Afghanistan and Iraq for a determination of the
status of aliens detained in the custody or under
the physical control of the Department of Defense
in those countries.

(2) DESIGNATED CIVILIAN OFFICIAL.—The pro-
cedures submitted to Congress pursuant to paragraph
(1)(A) shall ensure that the official of the Department
of Defense who is designated by the President or
Secretary of Defense to be the final review authority
within the Department of Defense with respect to
decisions of any such tribunal or board (referred to as
the “Designated Civilian Official”) shall be a civilian
officer of the Department of Defense holding an
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office to which appointments are required by law to
be made by the President, by and with the advice and
consent of the Senate.

(3) CONSIDERATION OF NEW EVIDENCE.—The
procedures submitted under paragraph (1)(A) shall
provide for periodic review of any new evidence that
may become available relating to the enemy
combatant status of a detainee.

(b) CONSIDERATION OF STATEMENTS DERIVED
WITH COERCION.—

(1) ASSESSMENT.—The procedures submitted to
Congress pursuant to subsection (a)(1)(A) shall en-
sure that a Combatant Status Review Tribunal or
Administrative Review Board, or any similar or suc-
cessor administrative tribunal or board, in making a
determination of status or disposition of any detainee
under such procedures, shall, to the extent practice-
able, assess—

(A) whether any statement derived from or
relating to such detainee was obtained as a result
of coercion; and

(B) the probative value (if any) of any such
statement.

(2) APPLICABILITY.—Paragraph (1) applies with
respect to any proceeding beginning on or after the
date of the enactment of this Act.

(c) REPORT ON MODIFICATION OF PROCEDURES.—
The Secretary of Defense shall submit to the committees
specified in subsection (a)(1) a report on any
modification of the procedures submitted under
subsection (a). Any such report shall be submitted not
later than 60 days before the date on which such
modification goes into effect.
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(d) ANNUAL REPORT.—

(1) REPORT REQUIRED.—The Secretary of De-
fense shall submit to Congress an annual report on
the annual review process for aliens in the custody of
the Department of Defense outside the United States.
Each such report shall be submitted in unclassified
form, with a classified annex, if necessary. The
report shall be submitted not later than December 31
each year.

(2) ELEMENTS OF REPORT.—Each such report
shall include the following with respect to the year
covered by the report:

(A) The number of detainees whose status
was reviewed.

(B) The procedures used at each location.

(e) JUDICIAL REVIEW OF DETENTION OF ENEMY
COMBATANTS.—

(1) IN GENERAL.—Section 2241 of title 28,
United States Code, is amended by adding at the end
the following:

“(e) Except as provided in section 1005 of the De-
tainee Treatment Act of 2005, no court, justice, or judge
shall have jurisdiction to hear or consider—

“(1) an application for a writ of habeas corpus
filed by or on behalf of an alien detained by the De-
partment of Defense at Guantanamo Bay, Cuba; or

“(2) any other action against the United States or
its agents relating to any aspect of the detention by
the Department of Defense of an alien at Guan-
tanamo Bay, Cuba, who—

“(A) is currently in military custody; or
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“(B) has been determined by the United
States Court of Appeals for the District of Co-
lumbia Circuit in accordance with the procedures
set forth in section 1005(e) of the Detainee Treat-
ment Act of 2005 to have been properly detained
as an enemy combatant.”.

(2) REVIEW OF DECISIONS OF COMBATANT STA-
TUS REVIEW TRIBUNALS OF PROPRIETY OF DETEN-
TION.—

(A) IN GENERAL.—Subject to subparagraphs
(B), (C), and (D), the United States Court of
Appeals for the District of Columbia Circuit shall
have exclusive jurisdiction to determine the
validity of any final decision of a Combatant
Status Review Tribunal that an alien is properly
detained as an enemy combatant.

(B) LIMITATION ON CLAIMS.—The jurisdic-
tion of the United States Court of Appeals for the
District of Columbia Circuit under this paragraph
shall be limited to claims brought by or on behalf
of an alien—

(1) who 1s, at the time a request for
review by such court is filed, detained by the
Department of Defense at Guantanamo Bay,
Cuba; and

(i1)) for whom a Combatant Status Re-
view Tribunal has been conducted, pursuant
to applicable procedures specified by the
Secretary of Defense.

(C) ScoPE OF REVIEW.—The jurisdiction of
the United States Court of Appeals for the Dis-
trict of Columbia Circuit on any claims with
respect to an alien under this paragraph shall be
limited to the consideration of—
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(i) whether the status determination of
the Combatant Status Review Tribunal with
regard to such alien was consistent with the
standards and procedures specified by the
Secretary of Defense for Combatant Status
Review Tribunals (including the requirement
that the conclusion of the Tribunal be
supported by a preponderance of the evidence
and allowing a rebuttable presumption in
favor of the Government’s evidence); and

(i) to the extent the Constitution and
laws of the United States are applicable,
whether the use of such standards and pro-
cedures to make the determination is con-
sistent with the Constitution and laws of the
United States.

(D) TERMINATION ON RELEASE FROM CUS-
TODY.—The jurisdiction of the United States
Court of Appeals for the District of Columbia
Circuit with respect to the claims of an alien
under this paragraph shall cease upon the release
of such alien from the custody of the Department
of Defense.

(3) REVIEW OF FINAL DECISIONS OF MILITARY
COMMISSIONS.—

(A) IN GENERAL.— Subject to subparagraphs
(B), (C), and (D), the United States Court of
Appeals for the District of Columbia Circuit shall
have exclusive jurisdiction to determine the
validity of any final decision rendered pursuant to
Military Commission Order No. 1, dated August
31, 2005 (or any successor military order).

(B) GRANT OF REVIEW.—Review under this
paragraph—
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(i) with respect to a capital case or a case
in which the alien was sentenced to a term of
imprisonment of 10 years or more, shall be as
of right; or

(i1) with respect to any other case, shall
be at the discretion of the United States Court
of Appeals for the District of Columbia
Circuit.

(C) LIMITATION ON APPEALS.—The juris-
diction of the United States Court of Appeals for
the District of Columbia Circuit under this para-
graph shall be limited to an appeal brought by or
on behalf of an alien—

(1) who was, at the time of the
proceedings pursuant to the military order
referred to in subparagraph (A), detained by
the Department of Defense at Guantanamo
Bay, Cuba; and

(i1) for whom a final decision has been
rendered pursuant to such military order.

(D) ScoOPE OF REVIEW.—The jurisdiction of
the United States Court of Appeals for the Dis-
trict of Columbia Circuit on an appeal of a final
decision with respect to an alien under this para-
graph shall be limited to the consideration of—

(1) whether the final decision was con-
sistent with the standards and procedures
specified in the military order referred to in
subparagraph (A); and

(i) to the extent the Constitution and
laws of the United States are applicable,
whether the use of such standards and proce-
dures to reach the final decision is consistent



-10a-

with the Constitution and laws of the United
States.

(4) RESPONDENT.—The Secretary of Defense
shall be the named respondent in any appeal to the
United States Court of Appeals for the District of
Columbia Circuit under this subsection.

(f) CONSTRUCTION.—Nothing in this section shall
be construed to confer any constitutional right on an
alien detained as an enemy combatant outside the United
States.

(g) UNITED STATES DEFINED.—For purposes of this
section, the term “United States”, when used in a geo-
graphic sense, is as defined in section 101(a)(38) of the
Immigration and Nationality Act and, in particular, does
not include the United States Naval Station, Guantanamo
Bay, Cuba.

(h) EFFECTIVE DATE.—

(1) IN GENERAL.—This section shall take effect
on the date of the enactment of this Act.

(2) REVIEW OF COMBATANT STATUS TRIBUNAL
AND MILITARY COMMISSION DECISIONS.—Paragraphs
(2) and (3) of subsection (e) shall apply with respect
to any claim whose review is governed by one of
such paragraphs and that is pending on or after the
date of the enactment of this Act.

ko ok ok ok ok
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APPENDIX B
November 10, 2005
CONGRESSIONAL RECORD—SENATE
S12655

The Senator from South Carolina [Mr. GRAHAM],
for himself, Mr. KYL, and Mr. CHAMBLISS, proposes an
amendment numbered 2515.

MR. GRAHAM. Mr. President, I ask unanimous
consent that the reading of the amendment be dispensed
with.

THE PRESIDING OFFICER. Without objection, it is so
ordered.

The amendment is as follows:

(Purpose:  Relating to the review of the status of
detainees of the United States Government)

At the end of subtitle G of title X, add the following:
SEC._. REVIEW OF STATUS OF DETAINEES.

(a) SUBMITTAL OF PROCEDURES FOR STATUS
REVIEW OF DETAINEES AT GUANTANAMO BAY, CUBA.—
Not later than 180 days after the date of the enactment of
this Act, the Secretary of Defense shall submit to the
congressional defense committees, and to the
Committees on the Judiciary of the Senate and the House
of Representatives, a report setting forth the procedures
of the Combatant Status Review Tribunals and the
noticed Administrative Review Boards in operation at
Guantanamo Bay, Cuba, for determining the status of the
detainees held at Guantanamo Bay.

(b) PROCEDURES.—The procedures submitted to
Congress pursuant to subsection (a) shall, with respect to
proceedings beginning after the date of the submittal of
such procedures under that subsection, ensure that—
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(1) in making a determination of status of any
detainee under such procedures, a Combatant Status
Review Tribunal or Administrative Review Board
may not consider statements derived from persons
that, as determined by such Tribunal or Board, by the
preponderance of the evidence, were obtained with
undue coercion; and

(2) the Designated Civilian Official shall be an
officer of the United States Government whose
appointment to office was made by the President, by
and with the advice and consent of the Senate.

(c) REPORT ON MODIFICATION OF PROCEDURES.—

The Secretary of Defense shall submit to the committees
of Congress referred to in subsection (a) a report on any
modification of the procedures submitted under
subsection (a) not later than 30 days before the date on
which such modifications go into effect.

(d) JUDICIAL REVIEW OF DETENTION OF ENEMY

COMBATANTS.—

(1) IN GENERAL.—Section 2241 of title 28,
United States Code, is amended by adding at the end
the following:

““(e) No court, justice, or judge shall have
jurisdiction to hear or consider an application for
a writ of habeas corpus filed by or on behalf of an
alien outside the United States (as that term is
defined in section 101(a)(38) of the Immigration
and Naturalization Act (8 U.S.C. 1101(a)(38))
who is detained by the Department of Defense at
Guantanamo Bay, Cuba.”’.

(2) CERTAIN DECISIONS.—

(A) IN GENERAL.—Subject to subparagraphs
(B), (C), and (D), the United States Court of
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Appeals for the District of Columbia Circuit shall
have exclusive jurisdiction to determine the
validity of any decision of a Designated Civilian
Official described in subsection (b)(2) that an
alien is properly detained as an enemy combatant.

(B) LIMITATION ON CLAIMS.—The juris-
diction of the United States Court of Appeals for
the District of Columbia Circuit under this
paragraph shall be limited to claims brought by or
on behalf of an alien—

(i) who is, at the time a request for
review by such court is filed, detained by the
Department of Defense at Guantanamo Bay,
Cuba; and

(il)) for whom a Combatant Status
Review Tribunal has been conducted, pur-
suant to applicable procedures specified by
the Secretary of Defense.

(C) SCOPE OF REVIEW.—The jurisdiction of
the United States Court of Appeals for the
District of Columbia Circuit on any claims with
respect to an alien under this paragraph shall be
limited to the consideration of whether the status
determination of the Combatant Status Review
Tribunal with regard to such alien was consistent
with the procedures and standards specified by
the Secretary of Defense for Combatant Status
Review Tribunals.

(D) TERMINATION ON RELEASE FROM
CUSTODY.—The jurisdiction of the United States
Court of Appeals for the District of Columbia
Circuit with respect to the claims of an alien
under this paragraph shall cease upon the release
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of such alien from the custody of the Department
of Defense.

(3) EFFECTIVE DATE.—The amendment made by
paragraph (1) shall apply to any application or other
action that is pending on or after the date of the
enactment of this Act. Paragraph (2) shall apply with
respect to any claim regarding a decision covered by
that paragraph that is pending on or after such date.
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APPENDIX C
November 14, 2005
CONGRESSIONAL RECORD—SENATE
S12752 - S12753

National Defense Authorization Act For Fiscal
Year 2006—Continued

Amendment No. 2524 to Amendment No. 2515

MR. GRAHAM. Mr. President, I send an amendment
to the desk.

THE PRESIDING OFFICER. The clerk will report.
The legislative clerk read as follows:

The Senator from South Carolina [Mr. GRAHAM],
for himself, Mr. LEVIN, and Mr. KYL, proposes an
amend-ment numbered 2524 to amendment No. 2515.

MR. GRAHAM. Mr. President, I ask unanimous
consent that reading of the amendment be dispensed
with.

THE PRESIDING OFFICER. Without objection, it is so
ordered.

The amendment is as follows:
(Purpose: To improve the amendment)

In lieu of the matter proposed to be inserted, insert
the following:

SEC.___. REVIEW OF STATUS OF DETAINEES.

(a) SUBMITTAL OF PROCEDURES FOR STATUS RE-
VIEW OF DETAINEES AT GUANTANAMO BAY, CUBA.—
Not later than 180 days after the date of the enactment of
this Act, the Secretary of Defense shall submit to the
congressional defense committees, and to the
Committees on the Judiciary of the Senate and the House
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of Representatives, a report setting forth the procedures
of the Combatant Status Review Tribunals and the
noticed Administrative Review Boards in operation at
Guantanamo Bay, Cuba, for determining the status of the
detainees held at Guantanamo Bay.

(b) PROCEDURES.—The procedures submitted to
Congress pursuant to subsection (a) shall, with respect to
proceedings beginning after the date of the submittal of
such procedures under that subsection, ensure that—

(1) in making a determination of status of any
detainee under such procedures, a Combatant Status
Review Tribunal or Administrative Review Board
may not consider statements derived from persons
that, as determined by such Tribunal or Board, by the
preponderance of the evidence, were obtained with
undue coercion; and

(2) the Designated Civilian Official shall be an
officer of the United States Government whose
appointment to office was made by the President, by
and with the advice and consent of the Senate.

(c) REPORT ON MODIFICATION OF PROCEDURES.—
The Secretary of Defense shall submit to the committees
of Congress referred to in subsection (a) a report on any
modification of the procedures submitted under
subsection (a) not later than 60 days before the date on
which such modification goes into effect.

(d) JuDICIAL REVIEW OF DETENTION OF ENEMY
COMBATANTS.—

(1) IN GENERAL.—Section 2241 of title 28,
United States Code, is amended by adding at the end
the following:

‘“(e) No court, justice, or judge
shall have jurisdiction to hear or
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consider an application for a writ of
habeas corpus filed by or on behalf
of an alien outside the United States
(as that term is defined in section
101(a)(38) of the Immigration and
Naturalization Act (8 U.S.C.
1101(a)(38)) who is detained by the
Department of Defense at Guan-
tanamo Bay, Cuba.”’.

(2) REVIEW OF DECISIONS OF COMBATANT
STATUS REVIEW TRIBUNALS OF PROPRIETY OF
DETENTION.—

(A) IN GENERAL.—Subject to subparagraphs
(B), (C), and (D), the United States Court of
Appeals for the District of Columbia Circuit shall
have exclusive jurisdiction to determine the
validity of any decision of a Designated Civilian
Official described in subsection (b)(2) that an
alien is properly detained as an enemy combatant.

(B) LIMITATION ON CLAIMS.—The juris-
diction of the United States Court of Appeals for
the District of Columbia Circuit under this
paragraph shall be limited to claims brought by or
on behalf of an alien—

(i) who is, at the time a request for
review by such court is filed, detained by the
Department of Defense at Guantanamo Bay,
Cuba; and

(il)) for whom a Combatant Status
Review Tribunal has been conducted, pur-
suant to applicable procedures specified by
the Secretary of Defense.

(C) ScoPE OF REVIEW.—The jurisdiction of
the United States Court of Appeals for the
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District of Columbia Circuit on any claims with
respect to an alien under this paragraph shall be
limited to the consideration of—

(1) whether the status determination of
the Combatant Status Review Tribunal with
regard to such alien applied the correct
standards and was consistent with the pro-
cedures specified by the Secretary of Defense
for Combatant Status Review Tribunals
(including the requirement that the con-
clusion of the Tribunal be supported by a
preponderance of the evidence and allowing a
rebuttable presumption in favor the Govern-
ment’s evidence); and

(i1)) whether subjecting an alien enemy
combatant to such standards and procedures
is consistent with the Constitution and laws
of the United States.

(D) TERMINATION ON RELEASE FROM
CUSTODY.— The jurisdiction of the United States
Court of Appeals for the District of Columbia
Circuit with respect to the claims of an alien
under this paragraph shall cease upon the release
of such alien from the custody of the Department
of Defense.

(3) REVIEW OF FINAL DECISIONS OF MILITARY
COMMISSIONS.—

(A) IN GENERAL.—Subject to subparagraphs
(C) and (D), the United States Court of Appeals
for the District of Columbia Circuit shall have
exclusive jurisdiction to determine the validity of
any final decision rendered pursuant to Military
Commission Order No. 1, dated August 31, 2005
(or any successor military order).
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(B) GRANT OF REVIEW.—Review under this
paragraph—

(i) with respect to a capital case or a case
in which the alien was sentenced to a term of
imprisonment of 10 years or more, shall be as
of right; or

(i) with respect to any other case, shall
be at the discretion of the United States Court
of Appeals for the District of Columbia
Circuit.

(C) LIMITATION ON APPEALS.—The juris-
diction of the United States Court of Appeals for
the District of Columbia Circuit under this
paragraph shall be limited to an appeal brought by
or on behalf of an alien—

(1) who was, at the time of the
proceedings pursuant to the military order
referred to in subparagraph (A), detained by
the Department of Defense at Guantanamo
Bay, Cuba; and

(i1) for whom a final decision has been
rendered pursuant to such military order.

(D) ScoPE OF REVIEW.—The jurisdiction of
the United States Court of Appeals for the
District of Columbia Circuit on an appeal of a
final decision with respect to an alien under this

paragraph shall be limited to the consideration
of—

(1) whether the final decision applied the
correct standards and was consistent with the
procedures specified in the military order
referred to in subparagraph (A); and
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(i1) whether subjecting an alien enemy
combatant to such order is consistent with the
Constitution and laws of the United States.

(e) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in
paragraph (2), this section shall take effect on the
day after the date of the enactment of this Act.

(2) REVIEW OF COMBATANT STATUS TRI-
BUNAL AND MILITARY COMMISSION DECISIONS.—
Paragraphs (2) and (3) of subsection (d) shall
apply with respect to any claim whose review is
governed by one of such paragraphs and that is
pending on or after the date of the enactment of
this Act.
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APPENDIX D

Michigan
Carl Levin
United States Senator

FOR IMMEDIATE RELEASE  Contact: Press Office
January 12, 2006 Phone: 202.228.3685

Levin Statement on the Department of Justice
Motion to Dismiss the Hamdan Case in the Supreme
Court

WASHINGTON — Sen. Carl Levin, D-Mich., issued the
following statement regarding the Justice Department’s
Motion to Dismiss the Hamdan case on the basis of the
Graham-Levin Amendment:

Earlier today, the Justice Department filed a brief
asking the Supreme Court to dismiss the Hamdan case
on the ground that this year’s Defense Authorization and
Appropriations Acts “plainly divest[] the courts of juris-
diction” over the case.

The Justice Department is in error. Far from
deciding that the relevant statutory language applies to
pending cases, Congress specifically considered and
rejected language that would have stripped the courts of
jurisdiction in cases that they had before them.

Throughout the consideration of the bill, the White
House repeatedly urged the inclusion of language that
would have stripped the courts of jurisdiction over
pending cases. In each case, I objected to this language.
As a result, no such language was included in the final
version of the legislation.

Specifically, the original Graham amendment con-
sidered by the Senate (and adopted on a 49-42 vote)
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contained language stating that the provision ‘“shall
apply to any application that is pending on or after the
date of the enactment of this Act.” [ opposed the
amendment, arguing that the Hamdan case, now pending
in the Supreme Court “would be wiped out under the
language” and that as a result, the Court “would be
stymied in hearing a case they have agreed to hear.”

I then worked with Senator Graham to modify the
previously adopted language.  The Graham-Levin
amendment eliminated the language stating that the
provision would apply to pending cases. As I stated
when the modified amendment was placed before the
Senate, the compromise language was specifically
designed to ensure that the courts would not lose
jurisdiction over pending cases. I said to the Senate:

“The other problem which I focused
on last Thursday with the first
Graham amendment was that it
would have stripped all the courts,
including the Supreme Court, of
jurisdiction over pending cases.
What we have done in this amend-
ment, we have said that the
standards in the amendment will be
applied in pending cases, but the
amendment will not strip the courts
of jurisdiction over those cases. For
instance, the Supreme court juris-
diction in Hamdan is not affected.”

The modified amendment was then adopted by a
vote of 84-14.

Before the bill passed the Senate, the White House
made an effort to reinsert language applying the
amendment to pending cases. Their proposed language
stated that the provision ‘“shall apply to any application
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or other action that is pending on or after the date of the
enactment of this Act, except that the Supreme Court of
the United States shall have jurisdiction to determine the
lawfulness of the removal, pursuant to such amendment,
of its jurisdiction to hear any case in which certiorari has
been granted as of such date”. I objected to this
language and it was not included in the Senate-passed
bill.

During the conference between the Senate and
the House of Representatives, the House conferees
proposed language sought by the White House, which
would have applied the amendment to pending cases.
The language proposed by the House conferees stated
that the provision “shall apply to any application or other
action that is pending on or after the date of enactment
of this Act.” I objected to this language and it was not
included in the final version of the legislation.

As stated before passage of the final conference
report—

“The conference report retains the
same effective date as the Senate
bill, thereby adopting the Senate
position that this provision will not
strip the courts of jurisdiction in
pending cases. . . . [T]he conference
report states that the provision
‘shall take effect on the date of the
enactment of this Act.” These
words have their ordinary meaning
— that the provision is
prospective in its application, and
does not apply to pending cases.”
(emphasis added).

The Administration is wrong when it argues
otherwise.
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APPENDIX E

December 17, 2005
CONGRESSIONAL RECORD—SENATE
S13953

DEPARTMENT OF DEFENSE AUTHORIZATION
CONFERENCE REPORT

MR. LEVIN. Mr. President, I wish to talk about a
different bill, a bill we thought was finally put to bed
yesterday. When we say ‘‘put to bed,”” what we
conferees mean is the conference is over and that all of
the members of the conference have signed the
conference sheets, the signature sheets which signify that
document that is attached to those sheets is the final
version and that then will be presented to both Houses
for their consideration.

Senator WARNER came to the Chamber last night to
express his dismay with what we understand now has
happened in the House, and that is that the House
leadership is apparently toying with the idea, considering
the possibility of trying to insert in that conference report
a totally unrelated bill that is not part of either the House
or the Senate Defense authorization bill, which is totally
unrelated to the subject matter of the Defense
Authorization Act.

To me, it is not important what the substance of the
bill is that the House Republican leadership wants to
attach. The principle is important. The principle is one
of the fundamental principles under which we operate in
this body and in this Congress, and that is, once a
conference report is agreed to, once those signature
sheets have been attached, nothing can just be inserted,
unless, of course, the conference report is rejected or the
report is referred back to conference.
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There are rules that the House gets the conference
report first, and that allows that body to return a
conference report for further consideration. But what is
happening here is not that there was going to be a
conference report taken up in the House with a motion to
refer back to conference to consider other material.
Here, apparently, from what we understand, the House
leadership was attempting to find some way to add
significant legislation to a conference report on which
the signature sheet had already been signed by all of us.

Senator WARNER came to the Chamber last night to
express his dismay with this process. As always,
Senator WARNER is extraordinarily honorable. For him,
it 1s not important what the subject matter of this added
legislation is. It is the principle involved. It is the
process involved. We cannot possibly operate under a
procedure where after a conference is over and the
signature sheets are signed that then there is an effort
made without, I guess, the body reopening the
conference by sending it back to conference for
reconsideration but just simply looking for a mechanism
to add legislation to a conference report which had
already been signed. Senator WARNER said something
last night that I concur in 1,000 percent. In fact,
everything he said last night I concur in 1,000 percent
because he is a Senate man. He is an institution man.
He loves this institution. And the idea that we could
have a process where a conference report is signed and
then, somehow or other, through some mysterious
mechanism or means, additional legislation is added to it
without that conference being reorganized and the
House, the first body that receives this conference report,
referring it back to conference, is a totally unacceptable
process.

The chairman of our committee, Senator WARNER,
last night said he was not going to accept this process.
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He would filibuster his own bill if it contained material
we had not considered and was now showing up in a
conference report. And I would join him in that
filibuster. He would exercise the rules of this body to
ask the Chair to rule that there is out-of-scope material in
this conference report, and I would join him in asking
the Chair to make such a ruling.

This is separate and apart from whether he or I agree
with the material which was proposed to be added. By
the way, for whatever relevance it has, I think probably
both of us would be inclined to support the material
which was intended to be added if it ever came to the
floor in a proper way. I don’t want to commit myself to
that position because I haven’t seen the actual material
proposed to be added, but what I know of the subject
matter, it would be the type of change in our law which |
probably would support and, without speaking for
Senator WARNER, I think he is probably inclined to
support, too. That is not the issue. We can’t treat our
colleagues that way. This is a controversial matter
which is proposed to be added. There is a very strong
debate over the subject matter. Regardless of what our
position is, as the chairman and ranking member of this
committee, we cannot bring back from the conference a
document which contains material which had never been
discussed in conference, never the subject of debate in
either the House or the Senate, was not in the House or
the Senate bill, and is totally nongermane to the subject
matter of the conference report.

We all know there are items added to conference
reports that were not in either bill. That happens. But
under our rule, the only way it now happens is if it is
material to which everybody agrees. It cannot be
material which is not in agreement by the Members of
the two bodies. We cannot possibly, as a matter of
principle, have a process where a conference report
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comes back containing material not germane, not
relevant, not material to the conference, not the subject
of either bill that passed either House, and which is
added after the signature sheets have been signed.

I wanted to come to the Chamber and say what has
happened because we heard this effort was being
considered—just being considered—by the House
Republican leadership. Senator WARNER and I asked our
staff to go over to the House and retrieve our signature
sheets.
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APPENDIX F

November 14, 2005
CONGRESSIONAL RECORD—SENATE
S12754 - S12755

MR. LEVIN. I thank my friend from South Carolina
for working on this matter as hard as he has. The
Senator from Arizona has also worked hard. Many
Members on this side have worked on this issue as well
as the Republican side. There is a lot of thought that has
been given to this matter.

The amendment approved last Thursday had some
real problems with it, in my judgment, and I voted
against it, as did 41 Senators. The amendment which
was approved last Thursday, which is the one now
awaiting this amendment, would have provided for
review only for status determinations and not of
convictions by military commissions.

As my friend from South Carolina pointed out, that
1s an omission which he and others acknowledge. It is a
real indication of his commitment to try to figure out
what the right course of action is, that he does
acknowledge that omission. One of the reasons I voted
against the amendment last Thursday is that it did not
provide for that direct judicial review of convictions by
military commissions. That is the major change in the
amendment before the Senate, the so-called Graham-
Levin-Kyl amendment which is before the Senate.

There are a number of other changes as well, but of
all the changes, what this amendment does is add to the
Graham amendment, which was agreed to last Thursday,
adds a direct appeal for convictions by military
commissions—not just for status determinations—and
that direct appeal would, of course, go to a Federal court.
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The amendment which we are going to consider
tomorrow morning, after we consider the Bingaman
amendment, will also provide for review of whether the
standards and procedures which are referred to in the
amendment are consistent with the Constitution and laws
of the United States. Those are important words because
all Members believe we must operate according to our
Constitution. Our laws and the review which is provided
for now, if we agree to this amendment to the adopted
Graham amendment, would explicitly make it clear that
the review of a court would look at whether standards
and procedures that have been agreed to are consistent
with our Constitution and our laws.

The other problem which I focused on last Thursday
with the first Graham amendment was that it would have
stripped all the courts, including the Supreme Court, of
jurisdiction over pending cases. What we have done in
this amendment, we have said that the standards in the
amendment will be applied in pending cases, but the
amendment will not strip the courts of jurisdiction over
those cases. For instance, the Supreme Court juris-
diction in Hamdan is not affected.

However, what our amendment does, as soon as it is
enacted and the enactment is effective, it provides that
the standards we set forth in our amendment will be the
substantive standards which we would expect would be
applied in all cases, including cases which are pending
as of the effective date of this amendment.

We will first vote on the Bingaman amendment
tomorrow. [ will vote for that amendment. It does
preserve some habeas corpus review of constitutional
issues relative to the detention of enemy combatants at
Guantanamo Bay. It avoids habeas corpus review of less
consequential issues, while enumerating the important
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issues which it would provide or permit habeas review
of.

However, 1 cosponsored the Graham amendment
with Senator GRAHAM because 1 believe it is a
significant improvement over the provision which the
Senate approved last Thursday, specifically for the two
main reasons | identified. The direct review will provide
for convictions by the military commissions, and
because it would not strip courts of jurisdiction over
these matters where they have taken jurisdiction, it does,
again, apply the substantive law and assume that the
courts would apply the substantive law if this
amendment is agreed to. However, it does not strip the
courts of jurisdiction.

My friend from South Carolina has pointed out what
the scope of the review would be if this amendment was
agreed to. I will read something which he made
reference to that is important it be very clear as to what
this grant of review is on page 6, paragraph B:

(1) with respect to a capital case in
which the alien was sentenced to a
term of imprisonment of 10 years or
more, shall be as of right; or

(i1) with respect to any other case,
shall be at the discretion of the
United States Court of Appeals for
the District of Columbia Circuit.

The scope of review is set forth. It gets the
Congress back into the business of laying out the ground
rules for these reviews, which has been the main goal of
the Senator from South Carolina. It is a goal which I
hope all share. We may disagree as to what the ground
rules are, but I hope all Members share in that goal that
Congress become re-involved in setting the ground rules
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for both the commissions and for the tribunals which
make the status determinations.

Again, it has been a very constructive effort on the
part of Senator GRAHAM, myself, Senator KYL, and
others who cosponsored and will vote for this. It makes
a significant improvement over what the Senate did last
Thursday. Again, I as one Senator will first support the
Bingaman amendment, but if it is not agreed to, I will
strongly urge our colleagues to vote for the Graham-Kyl
amendment.

I support my friend from South Carolina.



