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APPENDIX A

U.S. Const. Art. I, Section 8 states in part:

The Congress shall have power...to define and punish
Piracies and Felonies committed on the high Seas, and
Offences against the Law of Nations;

U.S. Const. Art. III, Section 2, cl. 1 states:

The judicial Power shall extend to all Cases, in Law and
Equity, arising under this Constitution, the Laws of the
United States, and Treaties made, or which shall be made,
under their Authority;--to all Cases affecting Ambassadors,
other public Ministers and Consuls;--to all Cases of admiralty
and maritime Jurisdiction;--to Controversies to which the
United States shall be a Party;--to Controversies between two
or more States;--between a State and Citizens of another
State;--between Citizens of different States;--between
Citizens of the same State claiming Lands under Grants of
different States, and between a State, or the Citizens thereof,
and foreign States, Citizens or Subjects.

U.S. Const. Art. II1, Section 2, cl. 2 states:

In all Cases affecting Ambassadors, other public
Ministers and Consuls, and those in which a State shall be
Party, the supreme Court shall have original Jurisdiction. In
all the other Cases before mentioned, the supreme Court shall
have appellate Jurisdiction, both as to Law and Fact, with
such Exceptions, and under such Regulations as the Congress
shall make.

U.S. Const. Art. VI states in part:

This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof; and all Treaties
made, or which shall be made, under the Authority of the
United States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any Thing in
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the Constitution or Laws of any State to the Contrary
notwithstanding.

U.S. Const., Amend. 14 states in part:

[N]or shall any State deprive any person of life, liberty,
or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.

Authorization for Use of Military Force, Pub. L. No. 107-
40, 115 Stat. 224, 224 (2001) states in part

(2)(a) IN GENERAL.--That the President is authorized to use
all necessary and appropriate force against those nations,
organizations, or persons he determines planned, authorized,
committed, or aided the terrorist attacks that occurred on
September 11, 2001, or harbored such organizations or
persons, in order to prevent any future acts of international
terrorism against the United States by such nations,
organizations or persons.

10 U.S.C. Section 802 states in part:

(a) The following persons are subject to this chapter:

(1) Members of a regular component of the armed forces,
including those awaiting discharge after expiration of their
terms of enlistment; volunteers from the time of their muster
or acceptance into the armed forces; inductees from the time
of their actual induction into the armed forces; and other
persons lawfully called or ordered into, or to duty in or for
training in, the armed forces, from the dates when they are
required by the terms of the call or order to obey it...

(7) Persons in custody of the armed forces serving a
sentence imposed by a court-martial....

(9) Prisoners of war in custody of the armed forces.

(10) In time of war, persons serving with or
accompanying an armed force in the field.

(11) Subject to any treaty or agreement to which the
United States is or may be a party or to any accepted rule of



Pet. Br. App. 3a

international law, persons serving with, employed by, or
accompanying the armed forces outside the United States and
outside the Commonwealth of Puerto Rico, Guam, and the
Virgin Islands.

(12) Subject to any treaty or agreement to which the
United States is or may be a party or to any accepted rule of
international law, persons within an area leased by or
otherwise reserved or acquired for the use of the United
States which is under the control of the Secretary concerned
and which is outside the United States and outside the
Commonwealth of Puerto Rico, Guam, and the Virgin
Islands.

10 U.S.C. Section 810 states:

Any person subject to this chapter charged with an
offense under this chapter shall be ordered into arrest or
confinement, as circumstances may require; but when
charged only with an offense normally tried by a summary
court-martial, he shall not ordinarily be placed in
confinement. When any person subject to this chapter is
placed in arrest or confinement prior to trial, immediate steps
shall be taken to inform him of the specific wrong of which
he is accused and to try him or to dismiss the charges and
release him.

10 U.S.C. Section 818 states:

Subject to section 817 of this title (article 17), general
courts-martial have jurisdiction to try persons subject to this
chapter for any offense made punishable by this chapter and
may, under such limitations as the President may prescribe,
adjudge any punishment not forbidden by this chapter,
including the penalty of death when specifically authorized
by this chapter. General courts-martial also have jurisdiction
to try any person who by the law of war is subject to trial by a
military tribunal and may adjudge any punishment permitted
by the law of war. However, a general court-martial of the
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kind specified in section 816(1)(B) of this title (article
16(1)(B)) shall not have jurisdiction to try any person for any
offense for which the death penalty may be adjudged unless
the case has been previously referred to trial as a noncapital
case.

10 U.S.C. Section 821 states:

The provisions of this chapter conferring jurisdiction
upon courts-martial do not deprive military commissions,
provost courts, or other military tribunals of concurrent
jurisdiction with respect to offenders or offenses that by
statute or by the law of war may be tried by military
commissions, provost courts, or other military tribunals.

10 U.S.C. Section 836 states:

(a) Pretrial, trial, and post-trial procedures, including
modes of proof, for cases arising under this chapter triable in
courts-martial, military commissions and other military
tribunals, and procedures for courts of inquiry, may be
prescribed by the President by regulations which shall, so far
as he considers practicable, apply the principles of law and
the rules of evidence generally recognized in the trial of
criminal cases in the United States district courts, but which
may not be contrary to or inconsistent with this chapter.

(b) All rules and regulations made under this article shall
be uniform insofar as practicable.

10 U.S.C. Section 839 states:

(a) At any time after the service of charges which have
been referred for trial to a court-martial composed of a
military judge and members, the military judge may, subject
to section 835 of this title (article 35), call the court into
session without the presence of the members for the purpose
of--
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(1) hearing and determining motions raising defenses or
objections which are capable of determination without trial of
the issues raised by a plea of not guilty;

(2) hearing and ruling upon any matter which may be
ruled upon by the military judge under this chapter, whether
or not the matter is appropriate for later consideration or
decision by the members of the court;

(3) if permitted by regulations of the Secretary
concerned, holding the arraignment and receiving the pleas of
the accused; and

(4) performing any other procedural function which may
be performed by the military judge under this chapter or
under rules prescribed pursuant to section 836 of this title
(article 36) and which does not require the presence of the
members of the court.

These proceedings shall be conducted in the presence of
the accused, the defense counsel, and the trial counsel and
shall be made a part of the record. These proceedings may be
conducted notwithstanding the number of members of the
court and without regard to section 829 of this title (article
29).

(b) When the members of a court-martial deliberate or
vote, only the members may be present. All other
proceedings, including any other consultation of the members
of the court with counsel or the military judge, shall be made
a part of the record and shall be in the presence of the
accused, the defense counsel, the trial counsel, and, in cases
in which a military judge has been detailed to the court, the
military judge.

10 U.S.C. Section 867 states:

(a) The Court of Appeals for the Armed Forces shall
review the record in--

(1) all cases in which the sentence, as affirmed by a
Court of Criminal Appeals, extends to death;
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(2) all cases reviewed by a Court of Criminal Appeals
which the Judge Advocate General orders sent to the Court of
Appeals for the Armed Forces for review; and

(3) all cases reviewed by a Court of Criminal Appeals in
which, upon petition of the accused and on good cause
shown, the Court of Appeals for the Armed Forces has
granted a review.

(b) The accused may petition the Court of Appeals for
the Armed Forces for review of a decision of a Court of
Criminal Appeals within 60 days from the earlier of--

(1) the date on which the accused is notified of the
decision of the Court of Criminal Appeals; or

(2) the date on which a copy of the decision of the Court
of Criminal Appeals, after being served on appellate counsel
of record for the accused (if any), is deposited in the United
States mails for delivery by first-class certified mail to the
accused at an address provided by the accused or, if no such
address has been provided by the accused, at the latest
address listed for the accused in his official service record.

The Court of Appeals for the Armed Forces shall act
upon such a petition promptly in accordance with the rules of
the court.

(c) In any case reviewed by it, the Court of Appeals for
the Armed Forces may act only with respect to the findings
and sentence as approved by the convening authority and as
affirmed or set aside as incorrect in law by the Court of
Criminal Appeals. In a case which the Judge Advocate
General orders sent to the Court of Appeals for the Armed
Forces, that action need be taken only with respect to the
issues raised by him. In a case reviewed upon petition of the
accused, that action need be taken only with respect to issues
specified in the grant of review. The Court of Appeals for the
Armed Forces shall take action only with respect to matters
of law.
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(d) If the Court of Appeals for the Armed Forces sets
aside the findings and sentence, it may, except where the
setting aside is based on lack of sufficient evidence in the
record to support the findings, order a rehearing. If it sets
aside the findings and sentence and does not order a
rehearing, it shall order that the charges be dismissed.

(e) After it has acted on a case, the Court of Appeals for
the Armed Forces may direct the Judge Advocate General to
return the record to the Court of Criminal Appeals for further
review in accordance with the decision of the court.
Otherwise, unless there is to be further action by the
President or the Secretary concerned, the Judge Advocate
General shall instruct the convening authority to take action
in accordance with that decision. If the court has ordered a
rehearing, but the convening authority finds a rehearing
impracticable, he may dismiss the charges.

10 U.S.C. Section 867a states:

(a) Decisions of the United States Court of Appeals for
the Armed Forces are subject to review by the Supreme Court
by writ of certiorari as provided in section 1259 of title 28.
The Supreme Court may not review by a writ of certiorari
under this section any action of the Court of Appeals for the
Armed Forces in refusing to grant a petition for review.

(b) The accused may petition the Supreme Court for a
writ of certiorari without prepayment of fees and costs or
security therefor and without filing the affidavit required by
section 1915(a) of title 28.

10 U.S.C. Section 904 states:

Any person who--

(1) aids, or attempts to aid, the enemy with arms,
ammunition, supplies, money, or other things; or

(2) without proper authority, knowingly harbors or
protects or gives intelligence to, or communicates or
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corresponds with or holds any intercourse with the enemy,
either directly or indirectly;

shall suffer death or such other punishment as a court-
martial or military commission may direct.

10 U.S.C. Section 906 states:

Any person who in time of war is found lurking as a spy
or acting as a spy in or about any place, vessel, or aircraft,
within the control or jurisdiction of any of the armed forces,
or in or about any shipyard, any manufacturing or industrial
plant, or any other place or institution engaged in work in aid
of the prosecution of the war by the United States, or
elsewhere, shall be tried by a general court-martial or by a
military commission and on conviction shall be punished by
death.

10 U.S.C. Section 3037 states:

(a) The President, by and with the advice and consent of
the Senate, shall appoint the Judge Advocate General, the
Assistant Judge Advocate General, and general officers of the
Judge Advocate General’s Corps, from officers of the Judge
Advocate General’s Corps who are recommended by the
Secretary of the Army. An officer appointed as the Judge
Advocate General or Assistant Judge Advocate General
normally holds office for four years. However, the President
may terminate or extend the appointment at any time. If an
officer who is so appointed holds a lower regular grade, he
shall be appointed in the regular grade of major general.

(b) The Judge Advocate General shall be appointed from
those officers who at the time of appointment are members of
the bar of a Federal court or the highest court of a State or
Territory, and who have had at least eight years of experience
in legal duties as commissioned officers.

(¢) The Judge Advocate General, in addition to other
duties prescribed by law--
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(1) is the legal adviser of the Secretary of the Army and
of all officers and agencies of the Department of the Army;

(2) shall direct the members of the Judge Advocate
General’s Corps in the performance of their duties; and

(3) shall receive, revise, and have recorded the
proceedings of courts of inquiry and military commissions.

18 U.S.C. Section 242 states in part:

Whoever, under color of any law, statute, ordinance,
regulation, or custom, willfully subjects any person in any
State, Territory, Commonwealth, Possession, or District to
the deprivation of any rights, privileges, or immunities
secured or protected by the Constitution or laws of the United
States, or to different punishments, pains, or penalties, on
account of such person being an alien...than are prescribed
for the punishment of citizens, shall be fined under this title
or imprisoned not more than one year, or both...

18 U.S.C. Section 2441 states:

(a) Offense.--Whoever, whether inside or outside the
United States, commits a war crime, in any of the
circumstances described in subsection (b), shall be fined
under this title or imprisoned for life or any term of years, or
both, and if death results to the victim, shall also be subject to
the penalty of death.

(b) Circumstances.--The circumstances referred to in
subsection (a) are that the person committing such war crime
or the victim of such war crime is a member of the Armed
Forces of the United States or a national of the United States
(as defined in section 101 of the Immigration and Nationality
Act).

(c) Definition.--As used in this section the term ‘war
crime’ means any conduct--

(1) defined as a grave breach in any of the international
conventions signed at Geneva 12 August 1949, or any
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protocol to such convention to which the United States is a
party;

(2) prohibited by Article 23, 25, 27, or 28 of the Annex
to the Hague Convention IV, Respecting the Laws and
Customs of War on Land, signed 18 October 1907;

(3) which constitutes a violation of common Article 3 of
the international conventions signed at Geneva, 12 August
1949, or any protocol to such convention to which the United
States is a party and which deals with non-international
armed conflict; or

(4) of a person who, in relation to an armed conflict and
contrary to the provisions of the Protocol on Prohibitions or
Restrictions on the Use of Mines, Booby-Traps and Other
Devices as amended at Geneva on 3 May 1996 (Protocol II as
amended on 3 May 1996), when the United States is a party
to such Protocol, willfully kills or causes serious injury to
civilians.

28 U.S.C. Section 1254 states:

Cases in the courts of appeals may be reviewed by the
Supreme Court by the following methods:

(1) By writ of certiorari granted upon the petition of any
party to any civil or criminal case, before or after rendition of
judgment or decree;

(2) By certification at any time by a court of appeals of
any question of law in any civil or criminal case as to which
instructions are desired, and upon such certification the
Supreme Court may give binding instructions or require the
entire record to be sent up for decision of the entire matter in
controversy.

28 U.S.C. Section 1361 states:

The district courts shall have original jurisdiction of any
action in the nature of mandamus to compel an officer or
employee of the United States or any agency thereof to
perform a duty owed to the plaintiff.
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28 U.S.C. Section 1651 states:

(a) The Supreme Court and all courts established by Act
of Congress may issue all writs necessary or appropriate in
aid of their respective jurisdictions and agreeable to the
usages and principles of law.

(b) An alternative writ or rule nisi may be issued by a
justice or judge of a court which has jurisdiction.

28 U.S.C. Section 2241 states:

(a) Writs of habeas corpus may be granted by the
Supreme Court, any justice thereof, the district courts and any
circuit judge within their respective jurisdictions. The order
of a circuit judge shall be entered in the records of the district

court of the district wherein the restraint complained of is
had.

(b) The Supreme Court, any justice thereof, and any
circuit judge may decline to entertain an application for a writ
of habeas corpus and may transfer the application for hearing
and determination to the district court having jurisdiction to
entertain it.

(c) The writ of habeas corpus shall not extend to a
prisoner unless--

(1) He is in custody under or by color of the authority of
the United States or is committed for trial before some court
thereof; or

(2) He is in custody for an act done or omitted in
pursuance of an Act of Congress, or an order, process,
judgment or decree of a court or judge of the United States;
or

(3) He is in custody in violation of the Constitution or
laws or treaties of the United States; or

(4) He, being a citizen of a foreign state and domiciled
therein is in custody for an act done or omitted under any
alleged right, title, authority, privilege, protection, or
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exemption claimed under the commission, order or sanction
of any foreign state, or under color thereof, the validity and
effect of which depend upon the law of nations; or

(5) It is necessary to bring him into court to testify or for
trial.

(d) Where an application for a writ of habeas corpus is
made by a person in custody under the judgment and sentence
of a State court of a State which contains two or more Federal
judicial districts, the application may be filed in the district
court for the district wherein such person is in custody or in
the district court for the district within which the State court
was held which convicted and sentenced him and each of
such district courts shall have concurrent jurisdiction to
entertain the application. The district court for the district
wherein such an application is filed in the exercise of its
discretion and in furtherance of justice may transfer the
application to the other district court for hearing and
determination.

42 U.S.C. Section 1981 states in part:

(a) Statement of equal rights

All persons within the jurisdiction of the United States
shall have the same right in every State and Territory to make
and enforce contracts, to sue, be parties, give evidence, and to
the full and equal benefit of all laws and proceedings for the
security of persons and property as is enjoyed by white
citizens, and shall be subject to like punishment, pains,
penalties, taxes, licenses, and exactions of every kind, and to
no other.

P.L. 108-375, Section 1091 states:

(a) SENSE OF CONGRESS.--It is the sense of Congress
that-- (1) the abuses inflicted upon detainees at the Abu
Ghraib prison in Baghdad, Iraq, are inconsistent with the
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professionalism, dedication, standards, and training required
of individuals who serve in the United States Armed Forces;

(2) the vast majority of members of the Armed Forces
have upheld the highest possible standards of professionalism
and morality in the face of illegal tactics and terrorist attacks
and attempts on their lives;

(3) the abuse of persons in United States custody in Iraq
is appropriately condemned and deplored by the American
people;

(4) the Armed Forces are moving swiftly and decisively
to identify, try, and, if found guilty, punish persons who
perpetrated such abuse;

(5) the Department of Defense and appropriate military
authorities must continue to undertake corrective action, as
appropriate, to address chain-of-command deficiencies and
the systemic deficiencies identified in the incidents in
question;

(6) the Constitution, laws, and treaties of the United
States and the applicable guidance and regulations of the
United States Government prohibit the torture or cruel,
inhuman, or degrading treatment of foreign prisoners held in
custody by the United States;

(7) the alleged crimes of a handful of individuals should
not detract from the commendable sacrifices of over 300,000
members of the Armed Forces who have served, or who are
serving, in Operation Iraqi Freedom; and

(8) no detainee shall be subject to torture or cruel,
inhuman, or degrading treatment or punishment that is
prohibited by the Constitution, laws, or treaties of United
States.

(b) POLICY .--1t is the policy of the United States to—

(1) ensure that no detainee shall be subject to torture or
cruel, inhuman, or degrading treatment or punishment that is
prohibited by the Constitution, laws, or treaties of the United
States;
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(2) investigate and prosecute, as appropriate, all alleged
instances of unlawful treatment of detainees in a manner
consistent with the international obligations, laws, or policies
of the United States;

(3) ensure that all personnel of the United States
Government understand their obligations in both wartime and
peacetime to comply with the legal prohibitions against
torture, cruel, inhuman, or degrading treatment of detainees
in the custody of the United States;

(4) ensure that, in a case in which there is doubt as to
whether a detainee is entitled to prisoner of war status under
the Geneva Conventions, such detainee receives the
protections accorded to prisoners of war until the detainee's
status is determined by a competent tribunal; and

(5) expeditiously process and, if appropriate, prosecute
detainees in the custody of the United States, including those
in the custody of the United States Armed Forces at
Guantanamo Bay, Cuba.

(c) DETAINEES.--For purposes of this section, the term
"detainee" means a person in the custody or under the
physical control of the United States as a result of armed
conflict.

P.L. 108-375, Section 1092 states:

(a) POLICIES REQUIRED.--The Secretary of Defense
shall ensure that policies are prescribed not later than 150
days after the date of the enactment of this Act regarding
procedures for Department of Defense personnel and
contractor personnel of the Department of Defense intended
to ensure that members of the Armed Forces, and all persons
acting on behalf of the Armed Forces or within facilities of
the Armed Forces, treat persons detained by the United States
Government in a humane manner consistent with the
international obligations and laws of the United States and
the policies set forth in section 1091(b).
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(b) MATTERS TO BE INCLUDED.--In order to achieve
the objective stated in subsection (a), the policies under that
subsection shall specify, at a minimum, procedures for the
following:

(1) Ensuring that each commander of a Department of
Defense detention facility or interrogation facility—

(A) provides all assigned personnel with training, and
documented acknowledgment of receiving training, regarding
the law of war, including the Geneva Conventions; and

(B) establishes standard operating procedures for the
treatment of detainees.

(2) Ensuring that each Department of Defense contract in
which contract personnel in the course of their duties interact
with individuals detained by the Department of Defense on
behalf of the United States Government include a
requirement that such contract personnel have received
training, and documented acknowledgment of receiving
training, regarding the international obligations and laws of
the United States applicable to the detention of personnel.

(3) Providing all detainees with information, in their own
language, of the applicable protections afforded under the
Geneva Conventions.

(4) Conducting periodic unannounced and announced
inspections of detention facilities in order to provide
continued oversight of interrogation and detention operations.

(5) Ensuring that, to the maximum extent practicable,
detainees and detention facility personnel of a different
gender are not alone together.

(c) SECRETARY OF DEFENSE CERTIFICATION.--
The Secretary of Defense shall certify that all Federal
employees and civilian contractors engaged in the handling
or interrogation of individuals detained by the Department of
Defense on behalf of the United States Government have
fulfilled an annual training requirement on the law of war, the
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Geneva Conventions, and the obligations of the United States
under international law.

Third Geneva Convention, relative to the Treatment of
Prisoners of War (1949)

Article 2

In addition to the provisions which shall be implemented
in peace time, the present Convention shall apply to all cases
of declared war or of any other armed conflict which may
arise between two or more of the High Contracting Parties,
even if the state of war is not recognized by one of them.

The Convention shall also apply to all cases of partial or
total occupation of the territory of a High Contracting Party,
even if the said occupation meets with no armed resistance.

Although one of the Powers in conflict may not be a
party to the present Convention, the Powers who are parties
thereto shall remain bound by it in their mutual relations.
They shall furthermore be bound by the Convention in
relation to the said Power, if the latter accepts and applies the
provisions thereof.

Article 3

In the case of armed conflict not of an international
character occurring in the territory of one of the High
Contracting Parties, each party to the conflict shall be bound
to apply, as a minimum, the following provisions:

1. Persons taking no active part in the hostilities,
including members of armed forces who have laid down their
arms and those placed hors de combat by sickness, wounds,
detention, or any other cause, shall in all circumstances be
treated humanely, without any adverse distinction founded on
race, colour, religion or faith, sex, birth or wealth, or any
other similar criteria.

To this end the following acts are and shall remain
prohibited at any time and in any place whatsoever with
respect to the above-mentioned persons:
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(a) Violence to life and person, in particular murder of
all kinds, mutilation, cruel treatment and torture;

(b) Taking of hostages;

(c) Outrages upon personal dignity, in particular,
humiliating and degrading treatment;

(d) The passing of sentences and the carrying out of
executions without previous judgment pronounced by a
regularly constituted court affording all the judicial
guarantees which are recognized as indispensable by civilized
peoples...

An impartial humanitarian body, such as the
International Committee of the Red Cross, may offer its
services to the Parties to the conflict.

The Parties to the conflict should further endeavour to
bring into force, by means of special agreements, all or part
of the other provisions of the present Convention.

The application of the preceding provisions shall not
affect the legal status of the Parties to the conflict.

Article 4

A. Prisoners of war, in the sense of the present Convention,
are persons belonging to one of the following categories, who
have fallen into the power of the enemy:

1. Members of the armed forces of a Party to the conflict
as well as members of militias or volunteer corps forming
part of such armed forces.

2. Members of other militias and members of other
volunteer corps, including those of organized resistance
movements, belonging to a Party to the conflict and operating
in or outside their own territory, even if this territory is
occupied, provided that such militias or volunteer corps,
including such organized resistance movements, fulfil the
following conditions:

(a) That of being commanded by a person
responsible for his subordinates;
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(b) That of having a fixed distinctive sign
recognizable at a distance;

(c) That of carrying arms openly;
(d) That of conducting their operations in
accordance with the laws and customs of war.

3. Members of regular armed forces who profess
allegiance to a government or an authority not recognized by
the Detaining Power.

4. Persons who accompany the armed forces without
actually being members thereof, such as civilian members of
military aircraft crews, war correspondents, supply
contractors, members of labour units or of services
responsible for the welfare of the armed forces, provided that
they have received authorization from the armed forces
which they accompany, who shall provide them for that
purpose with an identity card similar to the annexed model.

5. Members of crews, including masters, pilots and
apprentices, of the merchant marine and the crews of civil
aircraft of the Parties to the conflict, who do not benefit by
more favourable treatment under any other provisions of
international law.

6. Inhabitants of a non-occupied territory, who on the
approach of the enemy spontaneously take up arms to resist
the invading forces, without having had time to form
themselves into regular armed units, provided they carry arms
openly and respect the laws and customs of war.

B. The following shall likewise be treated as prisoners of
war under the present Convention:

1. Persons belonging, or having belonged, to the armed
forces of the occupied country, if the occupying Power
considers it necessary by reason of such allegiance to intern
them, even though it has originally liberated them while
hostilities were going on outside the territory it occupies, in
particular where such persons have made an unsuccessful
attempt to rejoin the armed forces to which they belong and
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which are engaged in combat, or where they fail to comply
with a summons made to them with a view to internment.

2. The persons belonging to one of the categories
enumerated in the present Article, who have been received by
neutral or non-belligerent Powers on their territory and whom
these Powers are required to intern under international law,
without prejudice to any more favourable treatment which
these Powers may choose to give and with the exception of
Articles 8, 10, 15, 30, fifth paragraph, 58-67, 92, 126 and,
where diplomatic relations exist between the Parties to the
conflict and the neutral or non-belligerent Power concerned,
those Articles concerning the Protecting Power. Where such
diplomatic relations exist, the Parties to a conflict on whom
these persons depend shall be allowed to perform towards
them the functions of a Protecting Power as provided in the
present Convention, without prejudice to the functions which
these Parties normally exercise in conformity with diplomatic
and consular usage and treaties.

C. This Article shall in no way affect the status of medical
personnel and chaplains as provided for in Article 33 of the
present Convention.

Article 5

The present Convention shall apply to the persons
referred to in Article 4 from the time they fall into the power
of the enemy and until their final release and repatriation.

Should any doubt arise as to whether persons, having
committed a belligerent act and having fallen into the hands
of the enemy, belong to any of the categories enumerated in
Article 4, such persons shall enjoy the protection of the
present Convention until such time as their status has been
determined by a competent tribunal.

Article 85

Prisoners of war prosecuted under the laws of the
Detaining Power for acts committed prior to capture shall
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retain, even if convicted, the benefits of the present
Convention.

Article 102

A prisoner of war can be validly sentenced only if the
sentence has been pronounced by the same courts according
to the same procedure as in the case of members of the armed
forces of the Detaining Power, and if, furthermore, the
provisions of the present Chapter have been observed.

Fourth Geneva Convention, Relative to the Protection of
Civilian Persons in Time of War

Article 4

Persons protected by the Convention are those who, at a
given moment and in any manner whatsoever, find
themselves, in case of a conflict or occupation, in the hands
of a Party to the conflict or Occupying Power of which they
are not nationals.

Nationals of a State which is not bound by the
Convention are not protected by it. Nationals of a neutral
State who find themselves in the territory of a belligerent
State, and nationals of a co-belligerent State, shall not be
regarded as protected persons while the State of which they
are nationals has normal diplomatic representation in the
State in whose hands they are.

The provisions of Part Il are, however, wider in
application, as defined in Article 13.

Persons protected by the Geneva Convention for the
Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field of August 12, 1949, or by the
Geneva Convention for the Amelioration of the Condition of
Wounded, Sick and Shipwrecked Members of Armed Forces
at Sea of August 12, 1949, or by the Geneva Convention
relative to the Treatment of Prisoners of War of August 12,
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1949, shall not be considered as protected persons within the
meaning of the present Convention.

Article 5

Where, in the territory of a Party to the conflict, the latter
is satisfied that an individual protected person is definitely
suspected of or engaged in activities hostile to the security of
the State, such individual person shall not be entitled to claim
such rights and privileges under the present Convention as
would, if exercised in the favour of such individual person,
be prejudicial to the security of such State.

Where in occupied territory an individual protected
person is detained as a spy or saboteur, or as a person under
definite suspicion of activity hostile to the security of the
Occupying Power, such person shall, in those cases where
absolute military security so requires, be regarded as having
forfeited rights of communication under the present
Convention.

In each case, such persons shall nevertheless be treated
with humanity, and in case of trial, shall not be deprived of
the rights of fair and regular trial prescribed by the present
Convention. They shall also be granted the full rights and
privileges of a protected person under the present Convention
at the earliest date consistent with the security of the State or
Occupying Power, as the case may be.

Article 6

The present Convention shall apply from the outset of
any conflict or occupation mentioned in Article 2.

In the territory of Parties to the conflict, the application
of the present Convention shall cease on the general close of
military operations.

Article 65

The penal provisions enacted by the Occupying Power
shall not come into force before they have been published
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and brought to the knowledge of the inhabitants in their own
language. The effect of these penal provisions shall not be
retroactive.

Article 66

In case of a breach of the penal provisions promulgated
by it by virtue of the second paragraph of Article 64, the
Occupying Power may hand over the accused to its properly
constituted, non-political military courts, on condition that
the said courts sit in the occupied country. Courts of appeal
shall preferably sit in the occupied country.

Article 67

The courts shall apply only those provisions of law
which were applicable prior to the offence, and which are in
accordance with general principles of law, in particular the
principle that the penalty shall be proportioned to the offence.
They shall take into consideration the fact that the accused is
not a national of the Occupying Power.

Article 68

Protected persons who commit an offence which is
solely intended to harm the Occupying Power, but which
does not constitute an attempt on the life or limb of members
of the occupying forces or administration, nor a grave
collective danger, nor seriously damage the property of the
occupying forces or administration or the installations used
by them, shall be Iliable to internment or simple
imprisonment, provided the duration of such internment or
imprisonment is proportionate to the offence committed.
Furthermore, internment or imprisonment shall, for such
offences, be the only measure adopted for depriving protected
persons of liberty. The courts provided for under Article 66
of the present Convention may at their discretion convert a
sentence of imprisonment to one of internment for the same
period.
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The penal provisions promulgated by the Occupying
Power in accordance with Articles 64 and 65 may impose the
death penalty on a protected person only in cases where the
person is guilty of espionage, of serious acts of sabotage
against the military installations of the Occupying Power or
of intentional offences which have caused the death of one or
more persons, provided that such offences were punishable
by death under the law of the occupied territory in force
before the occupation began.

Article 70

Protected persons shall not be arrested, prosecuted or
convicted by the Occupying Power for acts committed or for
opinions expressed before the occupation, or during a
temporary interruption thereof, with the exception of
breaches of the laws and customs of war.

Nationals of the Occupying Power who, before the
outbreak of hostilities, have sought refuge in the territory of
the occupied State, shall not be arrested, prosecuted,
convicted or deported from the occupied territory, except for
offences committed after the outbreak of hostilities, or for
offences under common law committed before the outbreak
of hostilities which, according to the law of the occupied
State, would have justified extradition in time of peace.

Article 71

No sentence shall be pronounced by the competent
courts of the Occupying Power except after a regular trial.

Accused persons who are prosecuted by the Occupying
Power shall be promptly informed, in writing, in a language
which they understand, of the particulars of the charges
preferred against them, and shall be brought to trial as rapidly
as possible. The Protecting Power shall be informed of all
proceedings instituted by the Occupying Power against
protected persons in respect of charges involving the death
penalty or imprisonment for two years or more; it shall be
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enabled, at any time, to obtain information regarding the state
of such proceedings. Furthermore, the Protecting Power shall
be entitled, on request, to be furnished with all particulars of
these and of any other proceedings instituted by the
Occupying Power against protected persons.

The notification to the Protecting Power, as provided for
in the second paragraph above, shall be sent immediately, and
shall in any case reach the Protecting Power three weeks
before the date of the first hearing. Unless, at the opening of
the trial, evidence is submitted that the provisions of this
Article are fully complied with, the trial shall not proceed.
The notification shall include the following particulars:

(a) Description of the accused;
(b) Place of residence or detention;

(c) Specification of the charge or charges (with mention of
the penal provisions under which it is brought);

(d) Designation of the court which will hear the case;
(e) Place and date of the first hearing.

Article 72

Accused persons shall have the right to present evidence
necessary to their defence and may, in particular, call
witnesses. They shall have the right to be assisted by a
qualified advocate or counsel of their own choice, who shall
be able to visit them freely and shall enjoy the necessary
facilities for preparing the defence.

Article 146

The High Contracting Parties undertake to enact any
legislation necessary to provide effective penal sanctions for
persons committing, or ordering to be committed, any of the
grave breaches of the present Convention defined in the
following Article.

Each High Contracting Party shall be under the
obligation to search for persons alleged to have committed, or



Pet. Br. App. 25a

to have ordered to be committed, such grave breaches, and
shall bring such persons, regardless of their nationality,
before its own courts. It may also, if it prefers, and in
accordance with the provisions of its own legislation, hand
such persons over for trial to another High Contracting Party
concerned, provided such High Contracting Party has made
out a prima facie case.

Each High Contracting Party shall take measures
necessary for the suppression of all acts contrary to the
provisions of the present Convention other than the grave
breaches defined in the following Article.

In all circumstances, the accused persons shall benefit by
safeguards of proper trial and defence, which shall not be less
favourable than those provided by Article 105 and those
following of the Geneva Convention relative to the
Treatment of Prisoners of War of August 12, 1949.
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APPENDIX B

PREFACE
This pamphlet contains a short history of the preparation
of the Manual for Courts-Martial, United States, 1951,
together with brief discussions of the legal and legislative
considerations involved in the drafting of the book. With
minor exceptions, the discussions of the various subjects
were written by the officers who prepared the initial drafts of
the comparable portions of the manual.

/s/
WILLIAM P. CONNALLY, JR.
Colonel, JAGC

19 April 1951
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HISTORY, PREPARATION AND PROCESSING,
MANUAL FOR COURTS-MARTIAL, UNITED
STATES, 1951

Colonel Charles L. Decker

The history of the drafting and processing of the Manual
for Courts-Martial, 1951, is one of careful preparation
followed by many careful reviews of each draft.

On 21 February 1950, the Judge Advocates General of
the Army, Navy, and Air Force met with the General
Counsel, Office of the Secretary of Defense, and decided to
proceed on a joint basis in the preparation of a Manual for
Courts-Martial to implement the then proposed Uniform
Code of Military Justice. Colonel William P. Connally, Jr.,
Assistant Judge Advocate General for Military Justice,
Department of the Army, was instructed to direct the
preparation of such a manual.

Colonel Connally assigned to the Special Projects
Division, which was under his supervision, those officers of
his office who had prepared the Manual for Courts-Martial,
U. S. Army, 1949. Assigned were Colonel Charles L. Decker,
Chief of Division, Lt. Colonel Waldemar A. Solf, Executive
Officer, Major Gilbert G. Ackroyd, Major Kenneth J.
Hodson, and Major William H. Conley. A Navy legal officer,
Commander William A. Collier, and an Air Force judge
advocate, Lt. Colonel Jean F. Rydstrom, were placed on duty
with the Division, and each not only acted as a liaison officer
but performed a full share in the actual drafting of the book.
Subsequently, Major Roger Currier was assigned to the
Division to augment the Army complement.

The actual initial drafting was divided into 30 separate
projects, which were apportioned among the officers of the
division so that each was drafted by an officer considered
expert in the particular field. The plan required completion of
the initial draft of the entire book, less index, by 15
September 1950. The draft was completed according to plan.
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Each of the 30 projects consisted of four parts: the
proposed draft for the Manual for Courts-Martial, United
States, 1951; a file of those parts of the Manual for Courts-
Martial, U. S. Army, 1949, Naval Courts and Boards, 1937,
and. of the Manual for Courts-Martial, U. S. Coast Guard,
1949, which treated the subject of the project; a table of legal
authorities and relevant legislative history; and. a brief
supporting memorandum explaining the reasoning which
underlay the draft itself.

As the draft of each project was approved within the
division, it was forwarded to Colonel Connally. Copies of the
draft as approved by him were sent for review to a
representative of each Judge Advocate General. These
representatives were Colonel John E. Curry, USMC,
Brigadier General Herbert M. Kidner, USAF, and Colonel
Connally. After the drafts were reviewed by the
representatives, they or their designated representatives
reviewed each project in conference. The draft as finally
approved by them was reproduced and forwarded for review
to the three Judge Advocates General and the General
Counsel, Office of the Secretary of Defense. The Judge
Advocates General and the General Counsel held numerous
personal conferences in which differing views were
thoroughly scrutinized and resolved. The draft of the text and
appendices of the manual, as finally approved by the Judge
Advocates General, was reproduced and cleared through the
various agencies in each department having an interest
therein. Final departmental clearance was, of course,
indicated by the Secretaries themselves.

After clearance within the Department of Defense,
Colonel Decker was designated as Department of Defense
representative to effect clearances with the other interested
governmental agencies. In addition to the normal study made
by the Bureau of the Budget, that office also retained special
counsel to make an independent study of the draft. Thereafter
the draft was reviewed and cleared by the office of the
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Attorney General. This review consisted of a study by three
experts in criminal law and procedure, as well as further
review by other attorneys in the Department of Justice.
Thereafter the work was reviewed by the Director of the
Archives and transmitted to the Executive Office of the
President, where, after due study, the Manual for Courts-
Martial, United States, 1951, was duly promulgated as
Executive Order 10214 on 8 February 1951.
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Conference No. 1

MILITARY JURISDICTION; JURISDICTION
OF COURTS-MARTIAL; HABEAS CORPUS

Conducted by
LT. COL. WALDEMAR A. SOLF

References: ~ Chapter 1, Paragraphs 1, 2
Chapter 2, Paragraphs 3, 4¢g
Chapter 3, Paragraph 5
Chapter 4, Paragraphs 8-16
Chapter 29, Paragraphs 214-218

CHAPTER I - MILITARY JURISDICTION

This chapter will look familar to Army and Air Force
personnel--but it may look a little abbreviated to the Navy
and the Coast Guard. It differs from the first chapter of NC &
B in that its scope is limited to sources of military
jurisdiction; not the broader subject of sources of military
law. It was felt that the discussion in Chapter I of Naval
Courts and Boards relative to the sources of military law was
extremely useful and much of it was incorporated in other
parts of the Manual. For example, Section 4, “Knowledge of
Naval Law required,” may be found in paragraph 154a(4). A
discussion of the legal effect of custom is to be found in
paragraph 213a which discusses the general Article (134).

Sources.--This paragraph states that the sources of
military law include the Constitution and International law.
One fairly obvious point is stressed; namely, that the law of
war is included in international law. See Ex parte Quirin 317,
U. S. 1. International law, apart from the law of war, is also a
source of military jurisdiction. Among the classes of cases in
which military jurisdiction is affected by international law
other than the law of war are the cases involving offenses
committed in a friendly foreign country where an armed force
is by consent quartered or in passage. This will be discussed
in greater detail in connection with paragraph 12.
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If you wish to make a note of some of the Constitutional
sources of military jurisdiction, the following are most
frequently cited:

Grants to Congress:

Article I, Section 8, Clauses 1, 11, 12,
13, 14,15, 16, 17, 18.

Grants to the President:

Article II, Section 2, Clauses 1 and 2
Section 3

Miscellaneous Grants of Power:
Article IV, Section 4
Fifth Amendment.

2 Exercise.--The first subparagraph restates the classic
instance of the exercise of military jurisdiction enumerated
by Chief Justice Chase in his dissenting opinion in Ex parte
Milligan, 4 Wall 2; 18 L Ed 281, 287. To the three examples
enumerated in that case; namely, military government,
martial law, and military law, there has been added in the text
a fourth category--the exercise of military jurisdiction by a
government with respect to offenses against the law of war.
This does not fall under any of the categories enumerated by
Chief Justice Chase although it has existed as an exercise of
military jurisdiction for years. For instance, Captain Wirtz,
the Confederate Commandant of Andersonville Prison was
tried and hanged for war crimes committed against Union
prisoners of war. See also the modern cases, Ex parte Quirin,
317 U.S. 1; In re Yamashita, 327 U.S. 1, and the various war
crimes cases which were not incidents of military
government, martial law, or military law proper.

As for the exercise of military jurisdiction by the war
courts military commissions, and provost courts--it may be
recalled that the 1949 Manual provided:

“These tribunals are summary
in nature, but so far as not otherwise
provided have usually been guided by
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the applicable rules of procedure and
of evidence prescribed for courts-
martial.”

The 1951 Manual on the other hand provides:

“Subject to any applicable rule
of international law or to any
regulations prescribed by the President
or by any other competent authority,
these tribunals will be guided by the
applicable principles of law and rules
of procedure and evidence prescribed
for courts-martial.”

This change was made in anticipation of the ratification of
the Geneva Convention of August 12, 1949 which will alter
to a material extent the procedures heretofore applied by
military commissions, particularly with respect to the trials of
war criminals. Under the present Geneva Convention military
war criminals are not entitled to be treated as prisoners of
war. However, Article 85 of the new Geneva Convention
Relative to the Treatment of Prisoners of War provides:

“Prisoners of war prosecuted
under the law of Detaining Powers for
acts committed prior to capture shall
retain, even if convicted, the benefits
of the present Convention.”

Among these benefits is Article 102 which provides:

“A prisoner of war can be
validly sentenced only if the sentence
has been pronounced by the same
courts, according to the same
procedure as in the case of members of
the armed force of the Detaining
Power and, if, furthermore the
provisions of the present chapter have
been observed.”
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It would thus appear that unless we are willing to try our own
personnel who commit war crimes by military commissions
under a more summary procedure than that provided for
courts-martial and under civil law rules of evidence--we will
have to try enemy prisoners of war accused of war crimes
under the same procedure as that prescribed for courts-
martial.

Irrespective of whether we use our own court-martial
procedure or a more summary one, certain of the safeguards
afforded by the Convention exceed those prescribed by the
Code and the Manual. Examples:

(1) Under Article 87 a prisoner of war
cannot be deprived of his rank nor can
there be any mandatory punishment
prescribed.

(2) Escape may be treated only as a
disciplinary infraction treated under
the Articles of the Convention
pertaining to disciplinary punishment.

3) Article 101 prescribes a substantial
waiting period before a death penalty
may be executed.

(4) Article 103 makes it mandatory that an
accused be credited with pretrial
confinement on the execution of any
sentence to confinement.

5) Article 105 prescribes considerably
longer time for a prisoner of war to
prepare for trial than accorded under
the code.

These conventions have not yet been ratified, but their
ratification in some form is likely. For this reason the text of
this paragraph was so drafted that it will not become obsolete
and misleading if and when the new conventions are ratified.
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In the event the conventions are not ratified, the
President or other competent authority may prescribe other
procedures consistent with the present Geneva Convention.
In the absence of regulations by the President or other
competent authority the trial procedure before military
commissions will be that prescribed in the Manual. Existing
regulations promulgated by military governors will not be
affected until the conventions are ratified.

The next two agencies through which military
jurisdiction is exercised--courts-martial and commanding
officers--will be the subject of detailed discussion in other
conferences.

The last agency discussed is Courts of Inquiry. In this
subparagraph the President has delegated the power to
promulgate regulations dealing with courts of inquiry to the
several Secretaries.

CHAPTERS II AND III

JURISDICTION OF COURTS-MARTIAL

3 Article 16 and this paragraph will give very little
pause for reflection to Army and Air Force personnel. We
have the same three kinds of courts-martial. The Navy and
Coast Guard will note immediately that the term “deck court”
has disappeared. The deck court has been redesignated the
“Summary Court-Martial.” This may cause some confusion
for a while as that term has heretofore been applied in the
Naval service to the intermediate court which is now known
as the “Special Court-Martial.” The composition of these
courts-martial will be covered in a later conference.

Our next topic is --Who may convene these courts.

5 Convening authority of General Court-Martial.--At
the outset I would like to point out that the term “appointing
authority” is no longer used and the statutory language of
“convening authority” is used throughout the book. Similarly,
the old Army term “reviewing authority” has acquired an
entirely different meaning and now pertains to all authorities
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who review courts-martial; it is not limited to the officer who
convened the court or his successor in command.

Under Article 22 both the President and the Secretary of
a Department are empowered to convene general courts-
martial (Article 22a(1)(2)). Both are empowered to authorize
commanding officers other than those enumerated in Article
22 to convene general courts. Although existing authorization
by the President to appoint General Courts-Martial will
remain effective after 31 May 1951, it is contemplated by
each armed force that new orders will be promulgated
empowering commanding officers of certain commands to
convene such courts. Army and Air Force personnel will note
that the power to convene general courts-martial is no longer
vested in a commanding officer simply because there is
assigned to his staff, a staff judge advocate, as was heretofore
provided under Article of War 8.

In paragraph 5a(2) it is provided that when general court-
martial jurisdiction is conferred on a commanding officer
because he is empowered by the President or designated by
the Secretary to convene general courts-martial, the
convening order will cite such authorization. This is a new
provision for the Army and Air Force which was taken from
Section 329, Naval Courts and Boards.

It is to be emphasized that this is a procedural
requirement for the convenience of those charged with the
review of court-martial records. Its omission does not affect
the jurisdiction of the court, although such an omission
would be a violation of one of the President’s procedural
regulations.

In this connection it is to be noted that the Manual
contains no provision similar to that now found in Section
327, Naval Courts and Boards which provides:

“As Naval courts-martial are
courts of limited jurisdiction, their
records must show affirmatively that
they have authority to hear and
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determine cases coming before them
for trial.”

This provision was not used in view of the Supreme Court’s
Decision in Givens v. Zerbst, 255, U. S. 11, wherein it was
held that as long as a jurisdictional fact exists it may be
proved upon collateral attack even though such jurisdictional
fact may not appear in the record of trial by court-martial. As
a matter of fact one of the points in Givens v. Zerbst was the
failure of the record or convening order to show that a post
commander had been empowered by the President to convene
general courts.

The Navy has applied the rule of Givens v. Zerbst in a
case where a jurisdictional fact which in fact existed was
omitted from the record (CMO No. 1, 1942, page 124). The
Army has long applied this rule (CM 195867, Jones, 2 BR
307).

Paragraph 5a(3) and (4) bring us to a discussion of the
accuser’s ineligibility to convene a court-martial for the trial
of an accused. The Army and the Air Force will find that the
term “accuser,” as defined in Article 1(11) apparently
combines the former concept of “accuser” and “prosecutor,”
as used in Article of War 8.

Under the code an accuser is:

(1) A person who signs the charges; or
(2) A person who directs that charges
nominally be signed and sworn to by
another; or
(3) Any other person who has an interest,
other than an official interest, in the
prosecution of the accused.
This will not effect any radical change in Army and Air Force
practice, but it will affect, to some extent, the mast
procedures of a commanding officer of a Naval vessel. Major
Hodson will discuss these matters further at a later
conference.
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In paragraph 5a(4) it is stated that whether a person who
has not signed the charges is the accuser, is a question of fact.
Purely official action is not, ordinarily, sufficient to make a
commander an accuser. For example: A commander may
without becoming an accuser direct a subordinate to
investigate an alleged offense with a view to formulating
such charges as the result of the investigation may warrant.
He cannot, however, without becoming an accuser, order a
subordinate to prefer certain specific charges.

Paragraph 5a(6) carries over the provisions of paragraph
Sa, MCM, 1949 relative to the control which a convening
authority may lawfully exercise with respect to courts. See
Article 37. It is to be noted that the convening authority’s
power to withdraw charges from a court at any time prior to
findings is unlimited. However, if he withdraws charges after
evidence on the merits has been received, he is likely to find
that jeopardy has attached unless the proceedings are
terminated on motion of the accused or for manifest necessity
in the interest of justice. See Article 44¢; paragraph 56, and
paragraph 68d.

5b Convening authority of Special Court-Martial.--The
first subparagraph invites attention to Article 23a which lists
the commanding officer eligible to convene special courts-
martial. The reference to “officers in charge” as used here
and elsewhere in the Manual has no application to the Army
and the Air Force and pertains exclusively to the Naval
service and the Coast Guard.

If you have had occasion to read the House hearings you
may remember that there was much discussion about
preserving the authority of Coast Guard warrant officers and
petty officers who are “officers in charge” in that armed
force. The legislative history shows the intent of the House
Committee to include such warrant and petty officers within
the term “officers in charge” in view of the fact that many
isolated stations are commanded by such noncommissioned
officers in charge. Of course such person will not be
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authorized by the Secretary of the Treasury to convene any
kinds of courts-martial. Obviously there is no occasion for a
petty officer to convene a court-martial composed of
commissioned officers. However, the Coast Guard may
authorize such petty “officers in charge” to exercise limited
powers under Article 15.

Article 23a(3) confers special court-martial jurisdiction
on a commanding officer of a ‘“detached battalion” or
corresponding unit of the Army. Article 23a(4) confers such
jurisdiction on a commanding officer of a ‘“separate
squadron” of the Air Force; and Article 23a(6) confers such
jurisdiction on the commanding officer of any “separate or
detached command or group of detached units of any of the
armed forces placed under a single commander for the
purpose.” In paragraph 5b(3) there is a discussion of what is
meant by the terms “separate” and ‘“detached.” It is made
clear that these terms are used in a disciplinary sense, not in a
tactical, administrative, or physical sense. Thus, a detached
command for the purpose of convening special courts-martial
may be physically located across the road from a higher
headquarters and still be considered detached. Conversely a
unit may be detached for tactical purposes, be located miles
away and still not be a detachment in the sense of Article 23.

In the Army and in the Air Force any question as to
whether a unit is or is not a detached command will be finally
determined by the officer exercising general court-martial
jurisdiction over the command. In the Navy and the Coast
Guard any such question will be finally determined by the
flag or general officer in command or by the senior officer
present who designated the detachment.

5¢ Convening authority of Summary Court-Martial.--
Paragraph 5c does not effect any substantial change for the
Army or the Air Force. As was heretofore the case, an
accuser is not ineligible to convene a summary court-martial
or to act as a summary court. However, unless the convening
authority is the only officer with a command, he must appoint
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a subordinate as a summary court. This is a departure from
the present Naval practice. Section 692, Note 2, NC & B,
provides in part:
“An officer empowered to
order deck courts may at his discretion
designate himself as deck court officer,
irrespective  of  his  rank, if
commissioned, and irrespective of the
rank of other officers attached to his
command.”

The provision of Article 24, which was derived from Article
of War 10, permits the convening authority to designate
himself as the summary court only when he is the only person
present with the command.

CHAPTER 1V

JURISDICTION OF COURTS-MARTIAL

8 Source, nature, and requisites of court-martial military
jurisdiction.--The scope of this paragraph follows generally
that of paragraph 7, MCM 1949. The matters covered in
Section 329, NC & B, as to Convening Authorities are found
in paragraph 5; matters dealing with the composition of
courts and their personnel (Section 330, NC & B) are
discussed in paragraphs 4 and 6. The Statute of Limitations
(which is not a jurisdictional matter), now discussed in
section 332, NC & B will be found in paragraph 68.

You will note that the familiar quotation from Grafton v.
United States appears in the third subparagraph of 8. This
expresses the doctrine that court-martial judgments are not
subject to review by civil tribunals except on the sole
question of whether the court had jurisdiction. In the last 5 or
10 years there has been a concerted drive to enlarge the scope
of collateral review on the theory that a deprivation of due
process during the proceedings divests a court-martial of
jurisdiction.
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Among the lower court cases which have applied this
theory to the extent of granting relief are Hicks v. Hiatt, 64 F.
Supp. 328 and Shapiro v. U. S., 107 Ct C1 650; 69 F. Supp.
205. This theory is difficult to square with the established
doctrine that jurisdiction to decide includes jurisdiction to
make a wrong as well as a right decision, (Fauntleroy v. Lum,
210 U. S. 230, 234, 235; Pope v. U. S., 323 U.S. 1, 14). As
pointed out by the Supreme Court in Carter v. McClaughry,
183 U. S. 636:

“* * * the sentences of court-
martial, when affirmed by the military
tribunals of last resort, cannot be
revised by the civil courts save only
when void because of an absolute want
of power, and not merely because
voidable because of the defective
exercise of the power possessed.”

It would, therefore, appear that a court which initially
has jurisdiction does not lose jurisdiction by making an error.
The sound view in the Grafton and Carter cases was
reaffirmed by the Supreme Court on 13 March 1950 in
Brown v. Hiatt, 339 U. S. 103, 110 wherein Mr. Justice Clark
stated for the court:

“The Court of Appeals also
concluded  that certain  errors
committed by the military tribunal and
reviewing authorities had deprived
respondent of due process. We think
the court was in error in extending its
review, for the purpose of determining
compliance with the due process
clause, to such matters as the
propositions of law set forth in the
staff judge advocate’s report, the
sufficiency of the evidence to sustain
respondent’s conviction, the adequacy
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of the pretrial investigation, and the
competence of the law member and
defense counsel. * * * It is well settled
that ‘by habeas corpus the civil courts
exercise no supervisory or correcting
power over the proceedings of a court-
martial. . . The single inquiry, the test,
is jurisdiction.” In re Grimley, 137,
U.S. 147, 150 (1890). In this case the
court-martial had jurisdiction of the
person accused and the offense
charged, and acted within its lawful
powers. The correction of any errors it
may have committed is for the military
authorities which are alone authorized
to review its decision.”

This is strong language, but lest we be inclined to relax too
much in the security of our citadel, I must invite your
attention to the language of Mr. Justice Douglas in Whelchel
v. McDonald, 340 U.S. 122, decided on December 4, 1950 in
which he said:

“We put to one side the due
process issue which respondent
presses, for we think it plain from the
law governing court-martial procedure
that there must be afforded a defendant
at some point of time an opportunity to
tender the issue of insanity. It is only a
denial of that opportunity which goes
to the question of jurisdiction. That
opportunity was afforded here. Any
error that may be committed in
evaluating the evidence tendered is
beyond the reach of review by the civil
courts.”
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This seems again to open the door of the citadel to the
assault of those who believe that a procedural deviation of a
court-martial might affect the jurisdiction of the court and
deprive it of jurisdiction. The moral seems to be that so long
as the military services accord accused persons a fair trial
according to military due process, the Supreme Court will
adhere to its traditional view as to the scope of collateral
review of court-martial judgment; but if it finds a series of
cases which shocks its conscience, it may adopt another
approach to the problem.

In the last subparagraph the provisions of Article 76 with
respect to finality of court-martial judgments are restated.
This is comparable to the language of Article of War 50h and
the last provision in Article of War 53.

The Army and Air Force have never taken the view that
the finality of court-martial judgments as provided in the
Articles of War operates to preclude collateral attack on
jurisdictional grounds. This view has recently been
specifically affirmed by the Supreme Court in Gusik v.
Schilder, 340 U.S. 128, decided on 4 December 1950. The
Gusik case also stands for the proposition, which you will
find in paragraph 214b, to the effect that the Federal courts
will not entertain petitions for a writ of habeas corpus until
the accused has exhausted his military remedies for an appeal
and for a petition for a new trial.

In the fifth subparagraph it is stated that jurisdiction does
not in general depend upon where the offense was
committed. To this proposition there is an apparent
qualification. If an offense were triable by court-martial only
under the Crimes and Offenses not Capital clause of Article
134, such offense must have been committed within the
boundaries of the jurisdiction in which the act is a crime.

In this paragraph it is also stated that jurisdiction as to
offenses against military law is not affected by the place
where the court sits. Thus a court-martial does not have to sit
or remain within the Territorial command of the convening
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authority. See Durant v. Hiatt, 81 F. Supp. 948, affirmed 177
F. 2d 373. It might also happen that the personnel of a court
will be transferred from the command of the officer who
convened the court after a case had been referred to it for
trial. This also does not divest the court of jurisdiction. See
CM 316193, Holstein, 65 BR 271, 275.

A different problem may be presented in those cases in
which a general court-martial derives its jurisdiction under
the law of war as a substitute for a military commission. Such
a tribunal, particularly when it sits as a substitute for a local
court in enforcing the law of occupied territory, is generally
required to sit in such occupied territory. If it enforces the
law of war it is generally required to sit in the theater of war
or in the country in which the offense took place. This rule
will be perpetuated by Article 66 of the Geneva Convention
of 12 August 1949 relative to the protection of civilians.
Compare, however, with Ex parte Quirin, 317, U. S. 1.

Before going to the next subject, I would like to invite
the attention of the Navy officers to the omission of the
provisions of Section 327, NC & B, which provided:

“A particular court-martial has
authority to try men specifically
ordered by it and has no authority to
try a man ordered tried before another
court.”

The Army Boards of Review have consistently held that
approval of a sentence by the proper convening authority
effects a ratification of the trial by a court other than one to
which the case had been referred. Thus if charges are tried by
Court B, although they had...

* %k ok
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APPENDIX C

Department of Defense

Military Commission Order No. 1

August 31, 2005

SUBJECT: Procedures for  Trials by  Military
Commissions of Certain Non-United States
Citizens in the War Against Terrorism

References: (a)

(b)

(©)
(d)

(e)
()
(g

1. PURPOSE

United States Constitution, Article II,
Section 2

Military Order of November 13, 2001,
“Detention, Treatment, and Trial of
Certain Non-Citizens in the War Against
Terrorism,” 66 F.R. 57833 (Nov. 16,
2001) (“President’s Military Order™)
DoD 5200.2-R, “Personnel Security
Program,” current edition

Executive Order 12958, “Classified
National Security Information” (April
17, 1995, as amended, or any successor
Executive Order)

Section 603 of title 10, United States
Code

DoD Directive 5025.1, “DoD Directives
System,” current edition

Military Commission Order No. 1
(March 21, 2002)

This Order implements policy, assigns responsibilities, and
prescribes procedures under references (a) and (b) for trials
before military commissions of individuals subject to the
President’s Military Order. These procedures shall be
implemented and construed so as to ensure that any such
individual receives a full and fair trial before a military
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commission, as required by the President’s Military Order.
Unless otherwise directed by the Secretary of Defense, and
except for supplemental procedures established pursuant to
the President’s Military Order or this Order, the procedures
prescribed herein and no others shall govern such trials. This
Order supersedes reference (g).

2. ESTABLISHMENT OF MILITARY COMMISSIONS

In accordance with the President’s Military Order, the
Secretary of Defense or a designee (“Appointing Authority”™)
may issue orders from time to time appointing one or more
military commissions to try individuals subject to the
President’s Military Order and appointing any other
personnel necessary to facilitate such trials.

3. JURISDICTION
A. Over Persons

A  military commission appointed under this Order
(“Commission”) shall have jurisdiction over only an
individual or individuals (“the Accused”) (1) subject to the
President’s Military Order and (2) alleged to have committed
an offense in a charge that has been referred to the
Commission by the Appointing Authority.

B. Over Offenses

Commissions established hereunder shall have jurisdiction
over violations of the laws of war and all other offenses
triable by military commission.

C. Maintaining Integrity of Commission Proceedings

The Commission may exercise jurisdiction over participants
in its proceedings as necessary to preserve the integrity and
order of the proceedings.

4. COMMISSION PERSONNEL
A. Members

(1) Appointment
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The Appointing Authority shall appoint the Presiding Officer,
other members, and the alternate member or members of each
Commission. The alternate member or members shall attend
all sessions of the Commission except sessions with
members deliberating and voting on findings and sentence
and sessions conducted by the Presiding Officer under
Section 4(A)(5)(a), but the absence of an alternate member
shall not preclude the Commission from conducting
proceedings. Alternate members shall attend deliberations on
matters other than findings or sentence, but may not
participate in such deliberations or in any voting. In case of
incapacity, resignation, or removal of any member, an
alternate member, if available, shall take the place of that
member, in the sequence designated by the Appointing
Authority. Any vacancy among the members or alternate
members occurring after a trial has begun may, but need not,
be filled by the Appointing Authority, but the substance of all
prior proceedings and evidence taken in that case shall be
made known to that new member or alternate member before
the trial proceeds.

(2) Number of Members

Each Commission shall consist of a Presiding Officer and at
least three other members, the number being determined by
the Appointing Authority. For each such Commission, the
Appointing Authority shall also appoint at the outset of
proceedings one or more alternate members, the number
being determined by the Appointing Authority.

(3) Qualifications

Each member and alternate member shall be a commissioned
officer of the United States armed forces (“Military Officer”),
including without limitation reserve personnel on active duty,
National Guard personnel on active duty in Federal service,
and retired personnel recalled to active duty. The Appointing
Authority shall appoint members and alternate members
determined to be competent to perform the duties involved.
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The Appointing Authority may remove members and
alternate members for good cause.

(4) Presiding Officer

The Appointing Authority shall designate a Presiding Officer
to preside over the proceedings of that Commission. The
Presiding Officer shall be a Military Officer who is a judge
advocate of any United States armed force.

(5) Duties of the Presiding Officer

(a) The Presiding Officer shall
rule upon all questions of law, all
challenges for cause, and all
interlocutory questions arising during
the proceedings. The Presiding Officer
may conduct hearings (except hearings
on the admissibility of evidence under
Section 6(D)(1)) outside the presence
of the other members for the purposes
of hearing and determining motions,
objections, pleas, or such other matters
as will promote a fair and expeditious
trial. If the Presiding Officer
determines that deliberations are
necessary to resolve a challenge by
another member under Section 6(D)(1)
to a ruling by the Presiding Officer on
the admissibility of evidence, the
Presiding Officer shall deliberate and
vote with the other members to
determine the admissibility of the
evidence in question. The Presiding
Officer shall not deliberate or vote
with the other members on findings or
sentence, nor shall the Presiding
Officer be present at such deliberations
or votes.
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(b) The Presiding Officer shall
admit or exclude evidence at trial in
accordance with Section 6(D). The
Presiding Officer shall have authority
to close proceedings or portions of
proceedings in accordance  with
Section 6(B)(3) and for any other
reason necessary for the conduct of a
full and fair trial.

(c) The Presiding Officer shall
ensure that the discipline, dignity, and
decorum of the proceedings are
maintained, shall exercise control over
the proceedings to ensure proper
implementation of the President’s
Military Order and this Order, and
shall have authority to act upon any
contempt or breach of Commission
rules and procedures. Any attorney
authorized to appear before a
Commission who is thereafter found
not to satisfy the requirements for
eligibility or who fails to comply with
laws, rules, regulations, or other orders
applicable to the Commission
proceedings or any other individual
who violates such laws, rules,
regulations, or orders may be
disciplined as the Presiding Officer
deems appropriate, including but not
limited to revocation of eligibility to
appear before that Commission. The
Appointing Authority may further
revoke that attorney’s or any other
person’s eligibility to appear before
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any other Commission convened under
this Order.

(d) The Presiding Officer shall
ensure the expeditious conduct of the
trial. In no circumstance shall
accommodation of counsel be allowed
to delay proceedings unreasonably.

(e) The Presiding Officer shall
certify all interlocutory questions, the
disposition of which would effect a
termination of proceedings with
respect to a charge, for decision by the
Appointing Authority. The Presiding
Officer may certify other interlocutory
questions to the Appointing Authority
as the Presiding Officer deems
appropriate.

(f) As soon as practicable at the
conclusion of each Commission
session, the Presiding Officer shall
transmit an authenticated copy of the
proceedings to the  Appointing
Authority.

(6) Duties of the Other Members

The other members of the Commission shall determine the
findings and sentence without the Presiding Officer, and may
vote on the admission of evidence, with the Presiding
Officer, in accordance with Section 6(D)(1).

B. Prosecution

(1) Office of the Chief Prosecutor
The Chief Prosecutor shall be a judge advocate of any United
States armed force, shall supervise the overall prosecution
efforts under the President’s Military Order, and shall ensure
proper management of personnel and resources.

(2) Prosecutors and Assistant Prosecutors
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Consistent with any supplementary regulations or instructions
issued under Section 7(A), the Chief Prosecutor shall detail a
Prosecutor and, as appropriate, one or more Assistant
Prosecutors to prepare charges and conduct the prosecution
for each case before a Commission (“Prosecution”).
Prosecutors and Assistant Prosecutors shall be (a) Military
Officers who are judge advocates of any United States armed
force, or (b) special trial counsel of the Department of Justice
who may be made available by the Attorney General of the
United States. The duties of the Prosecution are:

(a) To prepare charges for approval
and referral by the Appointing
Authority;

(b) To conduct the prosecution before
the Commission of all cases referred
for trial; and

(c) To represent the interests of the
Prosecution in any review process.

C. Defense

(1) Office of the Chief Defense Counsel

The Chief Defense Counsel shall be a judge advocate of any
United States armed force, shall supervise the overall defense
efforts under the President’s Military Order, shall ensure
proper management of personnel and resources, shall
preclude conflicts of interest, and shall facilitate proper
representation of all Accused.

(2) Detailed Defense Counsel

Consistent with any supplementary regulations or instructions
issued under Section 7(A), the Chief Defense Counsel shall
detail one or more Military Officers who are judge advocates
of any United States armed force to conduct the defense for
each case before a Commission (“Detailed Defense
Counsel”). The duties of the Detailed Defense Counsel are:

(a) To defend the Accused zealously

within the bounds of the law without



Pet. Br. App. 53a

regard to personal opinion as to the
guilt of the Accused; and

(b) To represent the interests of the
Accused in any review process as
provided by this Order.

(3) Choice of Counsel

(a) The Accused may select a Military
Officer who is a judge advocate of any
United States armed force to replace
the Accused’s Detailed Defense
Counsel, provided that Military Officer
has been determined to be available in
accordance with any applicable
supplementary regulations or
instructions issued under Section 7(A).
After such selection of a new Detailed
Defense Counsel, the original Detailed
Defense Counsel will be relieved of all
duties with respect to that case. If
requested by the Accused, however,
the Chief Defense Counsel may allow
the original Detailed Defense Counsel
to continue to assist in representation
of the Accused as another Detailed
Defense Counsel.

(b) The Accused may also retain the
services of a civilian attorney of the
Accused’s own choosing and at no
expense to the United States
Government  (“Civilian  Defense
Counsel”), provided that attorney: (i)
is a United States citizen; (ii) is
admitted to the practice of law in a
State, district, territory, or possession
of the United States, or before a
Federal court; (iii) has not been the
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subject of any sanction or disciplinary
action by any court, bar, or other
competent governmental authority for
relevant misconduct; (iv) has been
determined to be eligible for access to
information classified at the level
SECRET or higher under the authority
of and in accordance with the
procedures prescribed in reference (c);
and (v) has signed a written agreement
to comply with all applicable
regulations or instructions for counsel,
including any rules of court for
conduct during the course of
proceedings. Civilian attorneys may be
pre-qualified as members of the pool
of available attorneys if, at the time of
application, they meet the relevant
criteria, or they may be qualified on an
ad hoc basis after being requested by
an  Accused. Representation by
Civilian Defense Counsel will not
relieve Detailed Defense Counsel of
the duties specified in Section 4(C)(2).
The qualification of a Civilian Defense
Counsel does not guarantee that
person’s presence at closed
Commission proceedings or that
person’s access to any information
protected under Section 6(D)(5).
(4) Continuity of Representation
The Accused must be represented at all relevant times by
Detailed Defense Counsel. Detailed Defense Counsel and
Civilian Defense Counsel shall be herein referred to
collectively as “Defense Counsel.” The Accused and Defense
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Counsel shall be herein referred to collectively as “the
Defense.”

D. Other Personnel

Other personnel, such as court reporters, interpreters, security
personnel, bailiffs, and clerks may be detailed or employed
by the Appointing Authority, as necessary.

5. PROCEDURES ACCORDED THE ACCUSED

The following procedures shall apply with respect to the
Accused:

A. The Prosecution shall furnish to the
Accused, sufficiently in advance of trial to
prepare a defense, a copy of the charges in
English and, if appropriate, in another
language that the Accused understands.

B. The Accused shall be presumed innocent
until proven guilty.

C. A Commission member, other than the
Presiding Officer, shall vote for a finding of
Guilty as to an offense if and only if that
member is convinced beyond a reasonable
doubt, based on the evidence admitted at trial,
that the Accused is guilty of the offense.

D. At least one Detailed Defense Counsel
shall be made available to the Accused
sufficiently in advance of trial to prepare a
defense and until any findings and sentence
become final in accordance with Section
6(H)(2).

E. The Prosecution shall provide the Defense
with access to evidence the Prosecution
intends to introduce at trial and with access to
evidence known to the Prosecution that tends
to exculpate the Accused. Such access shall be
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consistent with Section 6(D)(5) and subject to
Section 9.

F. The Accused shall not be required to testify
during trial. A Commission shall draw no
adverse inference from an Accused’s decision
not to testify. This subsection shall not
preclude admission of evidence of prior
statements or conduct of the Accused.

G. If the Accused so elects, the Accused may
testify at trial on the Accused’s own behalf
and shall then be subject to cross-examination.

H. The Accused may obtain witnesses and
documents for the Accused’s defense, to the
extent necessary and reasonably available as
determined by the Presiding Officer. Such
access shall be consistent with the
requirements of Section 6(D)(5) and subject to
Section 9. The Appointing Authority shall
order that such investigative or other resources
be made available to the Defense as the
Appointing Authority deems necessary for a
full and fair trial.

I. The Accused may have Defense Counsel
present evidence at trial in the Accused’s
defense and cross-examine each witness
presented by the Prosecution who appears
before the Commission.

J. The Prosecution shall ensure that the
substance of the charges, the proceedings, and
any documentary evidence are provided in
English and, if appropriate, in another
language that the Accused understands. The
Appointing Authority may appoint one or
more interpreters to assist the Defense, as
necessary.
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K. The Accused shall be present at every stage
of the trial before the Commission, to the
extent consistent with Section 6(B)(3), unless
the Accused engages in disruptive conduct
that justifies exclusion by the Presiding
Officer. Detailed Defense Counsel may not be
excluded from any trial proceeding or portion
thereof.

L. Except by order of the Presiding Officer for
good cause shown, the Prosecution shall
provide the Defense with access before
sentencing proceedings to evidence the
Prosecution intends to present in such
proceedings. Such access shall be consistent
with Section 6(D)(5) and subject to Section 9.
M. The Accused may make a statement during
sentencing proceedings.

N. The Accused may have Defense Counsel
submit evidence to the Commission during
sentencing proceedings.

O. The Accused shall be afforded a trial open
to the public (except proceedings closed by
the Presiding Officer), consistent with Section
6(B).

P. The Accused shall not again be tried by any
Commission for a charge once a
Commission’s finding on that charge becomes
final in accordance with Section 6(H)(2).

6. CONDUCT OF THE TRIAL
A. Pretrial Procedures

(1) Preparation of the Charges
The Prosecution shall prepare charges for approval by the
Appointing Authority, as provided in Section 4(B)(2)(a).

(2) Referral to the Commission
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The Appointing Authority may approve and refer for trial any
charge against an individual or individuals within the
jurisdiction of a Commission in accordance with Section
3(A) and alleging an offense within the jurisdiction of a
Commission in accordance with Section 3(B).

(3) Notification of the Accused
The Prosecution shall provide copies of the charges approved
by the Appointing Authority to the Accused and Defense
Counsel. The Prosecution also shall submit the charges
approved by the Appointing Authority to the Presiding
Officer of the Commission to which they were referred.

(4) Plea Agreements

The Accused, through Defense Counsel, and the Prosecution
may submit for approval to the Appointing Authority a plea
agreement mandating a sentence limitation or any other
provision in exchange for an agreement to plead guilty, or
any other consideration. Any agreement to plead guilty must
include a written stipulation of fact, signed by the Accused,
that confirms the guilt of the Accused and the voluntary and
informed nature of the plea of guilty. If the Appointing
Authority approves the plea agreement, the Presiding Officer
will, after determining the voluntary and informed nature of
the plea agreement, admit the plea agreement and stipulation
into evidence and the Commission will be bound to adjudge
findings and a sentence pursuant to that plea agreement.

(5) Issuance and Service of Process; Obtaining
Evidence
The Commission shall have power to:

(a) Summon witnesses to attend trial
and testify;

(b) Administer oaths or affirmations to
witnesses and other persons and to
question witnesses;



Pet. Br. App. 59a

(c) Require the production of
documents and other evidentiary
material; and

(d) Designate special commissioners to
take evidence.

The Presiding Officer shall exercise these powers on behalf
of the Commission at the Presiding Officer’s own initiative,
or at the request of the Prosecution or the Defense, as
necessary to ensure a full and fair trial in accordance with the
President’s Military Order and this Order. The Commission
shall issue its process in the name of the Department of
Defense over the signature of the Presiding Officer. Such
process shall be served as directed by the Presiding Officer in
a manner calculated to give reasonable notice to persons
required to take action in accordance with that process.

B. Duties of the Commission During Trial
The Commission shall:
(1) Provide a full and fair trial.

(2) Proceed impartially and
expeditiously, strictly confining the
proceedings to a full and fair trial of
the charges, excluding irrelevant
evidence, and preventing any
unnecessary interference or delay.

(3) Hold open proceedings except
where otherwise decided by the
Appointing Authority or the Presiding
Officer in accordance with the
President’s Military Order and this
Order. Grounds for closure include the
protection of information classified or
classifiable under reference (d);
information protected by law or rule
from wunauthorized disclosure; the
physical safety of participants in
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Commission proceedings, including
prospective witnesses; intelligence and
law enforcement sources, methods, or
activities; and other national security
interests. The Presiding Officer may
decide to close all or part of a
proceeding on the Presiding Officer’s
own initiative or based upon a
presentation, including an ex parte, in
camera presentation by either the
Prosecution or the Defense. A decision
to close a proceeding or portion
thereof may include a decision to
exclude the Accused, Civilian Defense
Counsel, or any other person, but
Detailed Defense Counsel may not be
excluded from any trial proceeding or
portion thereof. Except with the prior
authorization of the Presiding Officer
and subject to Section 9, Defense
Counsel may not disclose any
information presented during a closed
session to individuals excluded from
such proceeding or part thereof. Open
proceedings may include, at the
discretion of the Appointing Authority,
attendance by the public and
accredited press, and public release of
transcripts at the appropriate time.
Proceedings should be open to the
maximum extent practicable.
Photography,  video, or audio
broadcasting, or recording of or at
Commission proceedings shall be
prohibited, except photography, video,
and audio recording by the
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Commission pursuant to the direction
of the Presiding Officer as necessary
for preservation of the record of trial.

(4) Hold each session at such time and
place as may be directed by the
Appointing Authority. Members of the
Commission may meet in closed
conference at any time authorized by
the Presiding Officer.

C. Oaths

(1) All members of a Commission, all
Prosecutors, all Defense Counsel, all
court reporters, all security personnel,
and all interpreters shall take an oath to
perform their duties faithfully.

(2) Each witness appearing before a
Commission shall be examined under
oath, as provided in Section
6(D)(2)(b).

(3) An oath includes an affirmation.
Any formulation that appeals to the
conscience of the person to whom the
oath is administered and that binds that
person to speak the truth, or, in the
case of one other than a witness,
properly to perform certain duties, is
sufficient.

D. Evidence
(1) Admissibility
Evidence shall be admitted if, in the opinion of the Presiding
Officer (or instead, if any other member of the Commission
so requests at the time the Presiding Officer renders that
opinion, the opinion of the Commission rendered at that time
by a majority of the Commission) the evidence would have
probative value to a reasonable person.
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(2) Witnesses

(a) Production of Witnesses

The Prosecution or the Defense may request that the
Commission hear the testimony of any person, and such
testimony shall be received if found to be admissible and not
cumulative. The Presiding Officer on his own initiative, or if
requested by other members of the Commission, may also
summon and hear witnesses. The Presiding Officer may
permit the testimony of witnesses by telephone, audiovisual
means, or other means; however, the Commission shall
consider the ability to test the veracity of that testimony in
evaluating the weight to be given to the testimony of the
witness.
(b) Testimony

Testimony of witnesses shall be given under oath or
affirmation. The Commission may still hear a witness who
refuses to swear an oath or make a solemn undertaking;
however, the Commission shall consider the refusal to swear
an oath or give an affirmation in evaluating the weight to be
given to the testimony of the witness.

(c) Examination of Witnesses

A witness who testifies before the Commission is subject to
both direct examination and cross examination. The
Presiding Officer shall maintain order in the proceedings and
shall not permit badgering of witnesses or questions that are
not material to the issues before the Commission. Members
of the Commission may submit written questions to the
Presiding Officer for the witnesses at any time.

(d) Protection of Witnesses
The Presiding Officer shall consider the safety of witnesses
and others, as well as the safeguarding of Protected
Information as defined in Section 6(D)(5)(a), in determining
the appropriate methods of receiving testimony and evidence.
The Presiding Officer may hear any presentation by the
Prosecution or the Defense, including an ex parte, in camera
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presentation, regarding the safety of potential witnesses
before determining the ways in which witnesses and evidence
will be protected. The Presiding Officer may authorize any
methods appropriate for the protection of witnesses and
evidence. Such methods may include, but are not limited to:
testimony by telephone, audiovisual means, or other
electronic means; closure of the proceedings; introduction of
prepared declassified summaries of evidence; and the use of
pseudonyms.

(3) Other Evidence

Subject to the requirements of Section 6(D)(1) concerning
admissibility, the Commission may consider any other
evidence including, but not limited to, testimony from prior
trials and proceedings, sworn or unsworn written statements,
physical evidence, or scientific or other reports.
(4) Notice

The Presiding Officer may, after affording the Prosecution
and the Defense an opportunity to be heard, take conclusive
notice of facts that are not subject to reasonable dispute either
because they are generally known or are capable of
determination by resort to sources that cannot reasonably be
contested. The Presiding Officer shall inform the other
members of any facts conclusively noticed under this
provision.

(5) Protection of information

(a) Protective Order

The Presiding Officer may issue protective orders as
necessary to carry out the President’s Military Order and this
Order, including to safeguard ‘Protected Information,” which
includes: (i) information classified or classifiable pursuant to
reference (d); (i1) information protected by law or rule from
unauthorized disclosure; (iii) information the disclosure of
which may endanger the physical safety of participants in
Commission proceedings, including prospective witnesses;
(iv) information concerning intelligence and law enforcement
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sources, methods, or activities; or (v) information concerning
other national security interests. As soon as practicable,
counsel for either side will notify the Presiding Officer of any
intent to offer evidence involving Protected Information.

(b) Limited Disclosure

The Presiding Officer, upon motion of the Prosecution or sua
sponte, shall, as necessary to protect the interests of the
United States and consistent with Section 9, direct (i) the
deletion of specified items of Protected Information from
documents to be made available to the Accused, Detailed
Defense Counsel, or Civilian Defense Counsel; (ii) the
substitution of a portion or summary of the information for
such Protected Information; or (iii) the substitution of a
statement of the relevant facts that the Protected Information
would tend to prove. The Prosecution’s motion and any
materials submitted in support thereof or in response thereto
shall, upon request of the Prosecution, be considered by the
Presiding Officer ex parte, in camera, but no Protected
Information shall be admitted into evidence for consideration
by the Commission if not presented to Detailed Defense
Counsel. The Accused and the Civilian Defense Counsel
shall be provided access to Protected Information falling
under Section 5(E) to the extent consistent with national
security, law enforcement interests, and applicable law. If
access to such Protected Information is denied and an
adequate substitute for that information, such as described
above, is unavailable, the Prosecution shall not introduce the
Protected Information as evidence without the approval of the
Chief Prosecutor; and the Presiding Officer, notwithstanding
any determination of probative value under Section 6(D)(1),
shall not admit the Protected Information as evidence if the
admission of such evidence would result in the denial of a
full and fair trial.

(c) Closure of Proceedings

The Presiding Officer may direct the closure of proceedings
in accordance with Section 6(B)(3).
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(d) Protected Information as Part of the
Record of Trial

All exhibits admitted as evidence but containing Protected
Information shall be sealed and annexed to the record of trial.
Additionally, any Protected Information not admitted as
evidence but reviewed in camera and subsequently withheld
from the Defense over Defense objection shall, with the
associated motions and responses and any materials
submitted in support thereof, be sealed and annexed to the
record of trial as additional exhibits. Such sealed material
shall be made available to reviewing authorities in closed
proceedings.
E. Proceedings During Trial

The proceedings at each trial will be conducted substantially
as follows, unless modified by the Presiding Officer to suit
the particular circumstances:

(1) Each charge will be read, or its
substance communicated, in the
presence of the Accused and the
Commission.

(2) The Presiding Officer shall ask
each Accused whether the Accused
pleads ““Guilty” or “Not Guilty.”
Should the Accused refuse to enter a
plea, the Presiding Officer shall enter a
plea of “Not Guilty” on the Accused’s
behalf. If the plea to an offense is
“Guilty,” the Presiding Officer shall
enter a finding of Guilty on that
offense after conducting sufficient
inquiry to form an opinion that the plea
is voluntary and informed. Any plea of
Guilty that is not determined to be
voluntary and informed shall be
changed to a plea of Not Guilty. Plea
proceedings shall then continue as to
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the remaining charges. If a plea of
“Guilty” is made on all charges, the
Commission  shall  proceed to
sentencing proceedings; if not, the
Commission shall proceed to trial as to
the charges for which a “Not Guilty”
plea has been entered.

(3) The Prosecution shall make its
opening statement.

(4) The witnesses and other evidence
for the Prosecution shall be heard or
received.

(5) The Defense may make an opening
statement after the Prosecution’s
opening statement or prior to
presenting its case.

(6) The witnesses and other evidence
for the Defense shall be heard or
received.

(7) Thereafter, the Prosecution and the
Defense may introduce evidence in
rebuttal and surrebuttal.

(8) The Prosecution shall present
argument to the Commission. Defense
Counsel shall be permitted to present
argument in response, and then the
Prosecution may reply in rebuttal.

(9) After the members of the
Commission, other than the Presiding
Officer, deliberate and vote on
findings in closed conference, the
senior-ranking member who voted on
findings shall announce the
Commission’s findings in the presence
of the entire Commission, the
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Prosecution, the Accused, and Defense
Counsel. The individual votes of the
members of the Commission shall not
be disclosed.

(10) In the event a finding of Guilty is
entered for an offense, the Prosecution
and the Defense may present
information to aid the Commission in
determining an appropriate sentence.
The Accused may testify and shall be
subject to cross examination regarding
any such testimony.

(11) The Prosecution and, thereafter,
the Defense shall present argument to
the Commission regarding sentencing.

(12) After the members of the
Commission, other than the Presiding
Officer, deliberate and vote on a
sentence in closed conference, the
senior-ranking member who voted on a
sentence shall announce the
Commission’s sentence in the presence
of the entire Commission, the
Prosecution, the Accused, and Defense
Counsel. The individual votes of the
members of the Commission shall not
be disclosed.
F. Voting
In accordance with instructions from the Presiding Officer,
the other members of the Commission shall deliberate and
vote in closed conference. Such a Commission member shall
vote for a finding of Guilty as to an offense if and only if that
member is convinced beyond a reasonable doubt, based on
the evidence admitted at trial, that the Accused is guilty of
the offense. An affirmative vote of two-thirds of the other
members is required for a finding of Guilty. When
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appropriate, the other members of the Commission may
adjust a charged offense by exceptions and substitutions of
language that do not substantially change the nature of the
offense or increase its seriousness, or it may vote to convict
of a lesser-included offense. An affirmative vote of two-
thirds of the other members is required to determine a
sentence, except that a sentence of death requires a
unanimous, affirmative vote of all of the other members.
Votes on findings and sentences shall be taken by secret,
written ballot. The Presiding Officer shall not participate in,
or be present during, the deliberations or votes on findings or
sentence by the other members of the Commission.

G. Sentence

Upon conviction of an Accused, in accordance with
instructions from the Presiding Officer, the other members of
the Commission shall impose a sentence that is appropriate to
the offense or offenses for which there was a finding of
Guilty, which sentence may include death, imprisonment for
life or for any lesser term, payment of a fine or restitution, or
such other lawful punishment or condition of punishment as
the other members of the Commission shall determine to be
proper. Only a Commission that includes at least seven other
members may sentence an Accused to death. A Commission
may (subject to rights of third parties) order confiscation of
any property of a convicted Accused, deprive that Accused of
any stolen property, or order the delivery of such property to
the United States for disposition.

H. Post-Trial Procedures

(1) Record of Trial

Each Commission shall make a verbatim transcript of its
proceedings, apart from all Commission deliberations, and
preserve all evidence admitted in the trial (including any
sentencing proceedings) of each case brought before it, which
shall constitute the record of trial. The court reporter shall
prepare the official record of trial and submit it to the
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Presiding Officer for authentication upon completion. The
Presiding Officer shall transmit the authenticated record of
trial to the Appointing Authority. If the Secretary of Defense
is serving as the Appointing Authority, the record shall be
transmitted to the Review Panel constituted under Section
6(H)(4).

(2) Finality of Findings and Sentence

A Commission finding as to a charge and any sentence of a
Commission becomes final when the President or, if
designated by the President, the Secretary of Defense makes a
final decision thereon pursuant to Section 4(c)(8) of the
President’s Military Order and in accordance with Section
6(H)(6) of this Order. An authenticated finding of Not Guilty
as to a charge shall not be changed to a finding of Guilty.
Any sentence made final by action of the President or the
Secretary of Defense shall be carried out promptly. Adjudged
confinement shall begin immediately following the trial.
(3) Review by the Appointing Authority

If the Secretary of Defense is not the Appointing Authority,
the Appointing Authority shall promptly perform an
administrative review of the record of trial. If satisfied that
the proceedings of the Commission were administratively
complete, the Appointing Authority shall transmit the record
of trial to the Review Panel constituted under Section
6(H)(4). If not so satisfied, the Appointing Authority shall
return the case for any necessary supplementary proceedings.

(4) Review Panel

The Secretary of Defense shall designate a Review Panel
consisting of three Military Officers, which may include
civilians commissioned pursuant to reference (e). At least one
member of each Review Panel shall have experience as a
judge. The Review Panel shall review the record of trial and,
in its discretion, any written submissions from the
Prosecution and the Defense and shall deliberate in closed
conference. The Review Panel shall disregard any variance
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from procedures specified in this Order or elsewhere that
would not materially have affected the outcome of the trial
before the Commission. Within seventy-five days after
receipt of the record of trial, the Review Panel shall either (a)
forward the case to the Secretary of Defense with a
recommendation as to disposition, or (b) return the case to
the Appointing Authority for further proceedings, provided
that a majority of the Review Panel has formed a definite and
firm conviction that a material error of law occurred.

(5) Review by the Secretary of Defense

The Secretary of Defense shall review the record of trial and
the recommendation of the Review Panel and either return
the case for further proceedings or, unless making the final
decision pursuant to a Presidential designation under Section
4(c)(8) of the President’s Military Order, forward it to the
President with a recommendation as to disposition.
(6) Final Decision

After review by the Secretary of Defense, the record of trial
and all recommendations will be forwarded to the President
for review and final decision (unless the President has
designated the Secretary of Defense to perform this function).
If the President has so designated the Secretary of Defense,
the Secretary may approve or disapprove findings or change a
finding of Guilty to a finding of Guilty to a lesser-included
offense, or mitigate, commute, defer, or suspend the sentence
imposed or any portion thereof. If the Secretary of Defense is
authorized to render the final decision, the review of the
Secretary of Defense under Section 6(H)(5) shall constitute
the final decision.

7. REGULATIONS
A. Supplementary Regulations and Instructions

The Appointing Authority shall, subject to approval of the
General Counsel of the Department of Defense if the
Appointing Authority is not the Secretary of Defense, publish
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such further regulations consistent with the President’s
Military Order and this Order as are necessary or appropriate
for the conduct of proceedings by Commissions under the
President’s Military Order. The General Counsel shall issue
such instructions consistent with the President’s Military
Order and this Order as the General Counsel deems necessary
to facilitate the conduct of proceedings by such
Commissions, including those governing the establishment of
Commission-related offices and performance evaluation and
reporting relationships.

B. Construction

In the event of any inconsistency between the President’s
Military Order and this Order, including any supplementary
regulations or instructions issued under Section 7(A), the
provisions of the President’s Military Order shall govern. In
the event of any inconsistency between this Order and any
regulations or instructions issued under Section 7(A), the
provisions of this Order shall govern.

8. AUTHORITY

Nothing in this Order shall be construed to limit in any way
the authority of the President as Commander in Chief of the
Armed Forces or the power of the President to grant reprieves
and pardons. Nothing in this Order shall affect the authority
to constitute military commissions for a purpose not
governed by the President’s Military Order.

9. PROTECTION OF STATE SECRETS

Nothing in this Order shall be construed to authorize
disclosure of state secrets to any person not authorized to
receive them.

10. OTHER

This Order is not intended to and does not create any right,
benefit, or privilege, substantive or procedural, enforceable
by any party, against the United States, its departments,
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agencies, or other entities, its officers or employees, or any
other person. No provision in this Order shall be construed to
be a requirement of the United States Constitution. Section
and subsection captions in this document are for convenience
only and shall not be used in construing the requirements of
this Order. Failure to meet a time period specified in this
Order, or supplementary regulations or instructions issued
under Section 7(A), shall not create a right to relief for the
Accused or any other person. Reference (f) shall not apply to
this Order or any supplementary regulations or instructions
issued under Section 7(A).

11. AMENDMENT

The Secretary of Defense may amend this Order from time to
time.

12. DELEGATION

The authority of the Secretary of Defense to make requests
for assistance under Section 5 of the President’s Military
Order is delegated to the General Counsel of the Department
of Defense. The Executive Secretary of the Department of
Defense shall provide such assistance to the General Counsel
as the General Counsel determines necessary for this purpose.

13. EFFECTIVE DATE
This Order is effective immediately.

/s/
Donald H. Rumsfeld
Secretary of Defense
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STENOGRAPHIC TRANSCRIPT OF PROCEEDINGS
Before the

MILITARY COMMISSION TO TRY PERSONS
CHARGED WITH

OFFENSES AGAINST THE LAW OF WAR AND THE
ARTICLES OF WAR

Washington, D.C.
Wednesday, July 8, 1942

The Military Commission appointed by the President by
order dated July 2, 1942, met, in room 5235 Department of
Justice, at 10 o’clock a.m., to try for offenses against the Law
of War and Articles of War, the following persons: Ernest
Peter Burger, George John Dasch, Herbert Haupt, Heinrich
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Harm Heinck, Edward John Kerling, Herman Neubauer,
Richard Quirin and Werner Thiel.

PRESENT: Members of the Military Commission, as
follows:

Major General Frank M. McCoy, President,
Major General Walter S. Grant,

Major General Blanton Winship,

Major General Lorenzo D. Gasser,
Brigadier General Guy V. Henry,

Brigadier General John T. Lewis,

Brigadier General John T. Kennedy.

As Trial Judge Advocates:

Honorable Francis Biddle,
Attorney General of the United States.

Major General Myron Cramer,
The Judge Advocate General, U.S. Army.

Colonel P. Granville Munson,
Colonel John M. Weir,

Colonel Erwin M. Treusch.
Officers of the Judge Advocate General’s
Department.

Oscar Cox,
Assistant Solicitor General of the United States.

James H. Howe, Jr.,
Assistant to Attorney General.

As Provost Marshal:
Brigadier General Albert L. Cox.
[3]
As Counsel for the Accused except George John Dasch:
Colonel Cassius M. Dowell,
Colonel Kenneth Royall,
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Major Lauson H. Stone,
Captain William G. Hummell.

As Counsel for the Accused George John Dasch:
Colonel Carl L. Ristine.

PROCEEDINGS
The President. The Commission will come to order.

The Commission is now open for the trial of such
persons as may be brought before it.

Brigadier General Cox. Bring in the prisoners.

(The prisoners were brought into the
room.)

Colonel Munson. May it please the Commission: The
prosecution is ready to proceed with the trial in the case of
the United States against Ernest Peter Burger, George John
Dasch, Herbert Hans Haupt, Henry Hans Heinck, Edward
John Kerling, Hermann Otto Neubauer, Richard Quirin, and
Werner Thiel.

The reporter will be sworn.

(The oath was administered to the
reporter, Mr. Francis J. Attig, as
follows:)
Colonel Munson. Do you swear that you will faithfully
perform the duties of a reporter to this Commission, so help
you God?

Mr. Attig. I do.
[4]
Colonel Munson. I am directed by the Trial Judge
Advocates to name the following men to this honorable
Commission. The Trial Judge Advocates nominate and
request your honorable body to accept as assistant trial judge
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advocates the following named officers of the Department of
Justice; Oscar Cox, Assistant Solicitor General of the United
States, and James H. Rowe, Jr., Assistant to the Attorney
General.

Will those gentlemen rise, please, so that they may be
identified?

(Mr. Cox and Mr. Rowe rose.)

Colonel Munson. And also the following named officers
of the United States Army: Colonel F. Granville Munson,
now addressing the Commission; Colonel John M. Weir, and
Colonel Erwin M. Treusch; all being officers of the Judge
Advocate General’s Department of the Army.

Will they be accepted as assistant trial judge advocates?

The President. They will be accepted.

Colonel Royall. May it please the Commission: Before
the defense counsel take any part or are recognized in this
matter, we desire to make a statement to the Commission.

The President. Is that in order, as far as the prosecution is
concerned?

Colonel Munson. Yes.
The President. It will be received.

Colonel Royall. In deference to the Commission and in
order that we may not waive for our clients any rights which
may belong to them, we desire to state that, in our opinion,
the order of the President of the United States creating this
court is invalid and unconstitutional. I do not think it

[5]
necessary or appropriate to argue that question unless I am so
requested.

It is perhaps sufficient to state that our view is based,
first, on the fact that the civil courts are open in the territory
in which we are now located and that, in our opinion, there
are civil statutes governing the matters to be investigated.
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In the second place, we question the jurisdiction of any
court except a civil court over the persons of these
defendants.

In the third place, we think that the order itself violates
in several specific particulars congressional enactments as
reflected in the Articles of War.

The President. Are there any remarks on the part of the
Prosecution?

The Attorney General. I do not want to argue the case,
but if at the appropriate time you wish to hear argument on it,
I should like to be heard. May I simply make a very brief
statement in answer to Colonel Royall’s remarks?

In the first place, I cannot conceive that a military
commission composed of high officers of the Army, under a
commission signed by the Commander-in-Chief, would listen
to argument on the question of its power under that authority
to try these defendants.

In the second place, let me say that the question of the
law involved is a question, of course, to be determined by the
civil courts should it be presented to the civil courts.

Thirdly, this is not a trial of offenses of law of the civil
courts but is a trial of the offense of the law of war, which is
not cognizable to the civil courts. It is the trial,

[6]
as alleged in the charges, of certain enemies who crossed our
borders, crossed our boundaries, which had then been
described by the military and naval authorities, and who
crossed in disguise in enemy vessels and landed here.

They are exactly and precisely in the same position as
armed forces invading this country. I cannot think it
conceivable that any commission would listen to an argument
that armed forces entering this country should not be met by
the resistance of the Army itself under the Commander-in-
Chief or that they have any civil rights that you can listen to
in this proceeding.
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Colonel Royall. May I say in reply, sir, that the entire
rank of the corps or the President of the United States does
not, in our opinion, affect the matter in any way, and it is
needless to say to this Court that we are basing our position
in no sense upon the personnel of the Court or any lack of
confidence that we have in it.

Colonel Ristine. If the Commission please, on behalf of
the one prisoner—

The President. I take it you are Colonel Ristine?

Colonel Ristine. Yes, sir.

The President. Representing the one prisoner by name?

Colonel Ristine. Representing the one. May I request that
the objections urged by defense counsel be equally applicable
to that prisoner, George John Dasch?

The President. Colonel Ristine, Mr. Reporter, has been
directed by competent authority to represent that particular
prisoner, and the Commission has been so informed by such
authority.

[7]

Colonel Dowell. Another comment by defense counsel,
if the Commission please: The purpose of these remarks at
this time is merely to ward off any assumption that the
defense accepts by participating in this proceeding the
legality of the tribunal or of its method of constitution.

The President. Does the prosecution care to remark on
these statements of the defense counsel?

The Judge Advocate General. No, sir.

The President. It is the opinion of the Court that before
any decision in the order of instance be passed on by the
Commission, the Commission shall be sworn and organized.
I might state in this connection that the Commission will hold
its proceedings in secret; that those present will be limited to
the proper officials of the prosecution and of the defense; and
that they will all be sworn, as well as such officials as may be
present on the request of the prosecution and the defense,
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subject to the decision of the Court as to the propriety of their
entrance; and that there will be no spectators of any character
or kind admitted to the sessions of this Court or Commission.

Since the procedure as to order of instance will be that
followed in military courts in general, we shall now proceed
to the swearing of the Court and those present before taking
action on your request.

Colonel Munson. May it please the Commission: The
defense counsel requests me to ask your honorable body to
accept as assistant defense counsel the following named
officers of the Army of the United States: Major Lauson H.
Stone.

(Major Stone rose.)
[8]

Colonel Munson. Captain William G. Hummell.

(Captain Hummell rose.)

Colonel Munson. With respect to those present, do I
understand the order of the Commission to cover the officers
of the Federal Bureau of Investigation, who are necessary in
the conduct of the case, and such assistants as the Attorney
General may desire to aid him in the prosecution of the case,
without naming those officers specifically?

The President. That is correct.

Colonel Munson. That is correct, sir.

The President. I shall ask you to name them to the officer
at the door. I shall ask you to present to Lieutenant Page,
representing the Provost Marshal, at the door, a list of those
authorized, so that they may be passed in and out properly
and expeditiously.

Colonel Munson. Two copies of the record will be
furnished the defense under the terms of the order.

I shall now read the order appointing this military
commission.
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Commander-in-Chief of the Army and
Navy

Washington, D. C.  July 2, 1942.

By virtue of the authority vested in me
as President and as Commander-in-
Chief of the Army and Navy, under the
Constitution and Statutes of the United
States, and more particularly the
Thirty-Eighth Article of War (U.S.C.
Title 10, Sec. 1509)—

The latter, I may interpolate, standing for United States Code,
Title 10, 1509—

[9]
I, Franklin Delano Roosevelt, do
hereby appoint as a Military
Commission the following persons:

Major General Frank R. McCoy,
President

Major General Walter S. Grant
Major General Blanton Winship
Major General Lorenzo D. Gasser,
Brigadier General Guy V. Henry
Brigadier General John T. Lewis
Brigadier General John T.
Kennedy

The prosecution shall be
conducted by the Attorney and the
Judge Advocate General. The defense
counsel shall be Colonel Cassius M.
Dowell and Colonel Kenneth Royall.

The Military Commission shall
meet in Washington, D.C., on July 8th,
1942, or as soon thereafter as is
practicable, to try for offenses against
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the Law of War and the Articles of
War, the following persons:

Ernest Peter Burger
George John Dasch
Herbert Hans Haupt
Henry Harm Heinck
Edward John Kerling
Hermann Otto Neubauer
Richard Quirin

Werner Thiel

The Commission shall have
power to and shall, as occasion
requires, make such rules for the
conduct of the proceedings, consistent
with the powers of Military
Commissions under the Articles of
War, as it shall deem necessary for a
full and fair trial of the

matters before it. Such evidence shall
be admitted as would, in the opinion of
the President of the Commission, have
probative value to a reasonable man.
The concurrence of at least two-thirds
of the Members of the Commission
present shall be necessary for the
conviction or sentence. The record of
the trial including any judgment or
sentence shall be transmitted directly
to me for my motion thereon.

FRANKLIN D. ROOSEVELT
The White House,
July 2, 1942.

[10]
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All the members of the Commission named therein are
present, to wit: Major General McCoy, Major General Grant,
Major General Winship, Major General Gasser, Brigadier
General Henry, Brigadier General Lewis, and Brigadier
General Kennedy.

The accuser in this case is Colonel F. Granville Munson,
United States Army. The charges were forwarded to the Trial
Judge Advocates of this Commission by letter of The
Adjutant General, dated July 6, 1942, pursuant to the order of
the Secretary of War, which will be read later.

No member of this Commission is to be called as a
witness for the prosecution, and no cause for or ground of
challenge of any member of this Commission is known to the
prosecution.

Is any member of this Commission aware of any facts
which he believes to be a ground for challenge by either side?
If so, please state those facts.

[11]

The President. There seem to be none.

Colonel Munson. The prosecution has no challenges.

The President. Lieutenant Page, please permit nobody to
leave the court or to enter until further instructions. I will
make an exception for any who have heretofore been sworn.

For the moment I will ask you to carry out my previous
instructions--that nobody will be allowed to leave or enter
until further instructions.

(The oath was administered to the reporter, Mr. N. J.
Cinciotta, as follows:)

Colonel Munson. Do you swear that you will faithfully
perform the duties of a reporter to this Commission, so help
you God?

Mr. Cinciotta. I do.

Colonel Munson. Do the accused or their counsel desire
to challenge any member of this Commission for cause?
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Colonel Royall. May it please the Commission, on
account of the unusual nature of the proceeding, and because
of the short time that we have had to investigate this matter,
if the Commission will permit us, with all deference, of
course, to the individual members of the Commission, we
would like to ask the Commission as a body a few questions
to determine whether or not we will challenge anyone, if that
is permissible.

The President. I would like to ask the Judge Advocate
General of the Army whether he thinks the proceedings
would more properly, on this plea, follow the organization of
the Commission with regard to swearing the Commission and
counsel and those present.

The Judge Advocate General. I do not believe, sir, that

[12]
I understand just what you mean. Do you mean to swear the
Commission first?

The President. That was the question I was asking,
whether we should be sworn and organized prior to acting on
these objections and pleas.

The Judge Advocate General. No, you should not, sir.

The President. In other words, we should act without
further organization of the Commission?

The Judge Advocate General. Yes, sir.

The President. Has the defense any comment on that?

Colonel Royall. Our view of it would be this, sir; that on
the question of challenge that should be disposed of before
the Commission is organized. I think that is the normal and
proper procedure. As to any other matters, I should think the
Commission would have to be organized and sworn.

The President. It seems to me, then, that the Commission
should act on your challenge. I take it there is a challenge to
the jurisdiction.

Colonel Royall. There is a challenge to the jurisdiction.
If the Commission desires my opinion, I think that any action
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taken by the Commission as a Commission would have to be
taken after you are sworn. But the question of challenge, if |
understand the Court Martial Manual, is normally disposed of
before the Commission is sworn.

I think that is correct, is it not?

Colonel Munson. That is correct. That is provided for in
the 57 paragraph of the present Manual for Courts Martial.
Does the Commission desire me to read it?

The President. The Commission is familiar with that. I

[13]
just wanted the comment of the Judge Advocate General.

Colonel Royall. I am not making any motion at this time
directed to the Commission. My request is that I be permitted
to make certain inquiries of the Commission to determine
whether or not we think there should be a challenge for
cause. That is the request I make.

The President. In other words, this is related to your first
challenge?

Colonel Royall. The challenge for cause, not peremptory.
We will come to that later. We have not been advised yet
what is to be done about that. But as to the challenge for
cause, | desire to ask the Commission some general
questions, and if these general questions develop any
situation peculiar to an individual member of the
Commission, I desire to pursue that by further inquiry of the
Commission, if that is appropriate.

The President. We will consider that.

Has the prosecution any further remarks on the questions
posed by the defense?

The Judge Advocate General. The procedure is a little
unusual. The challenging side customarily presents the
ground of its challenge, and then the challenged member of
the Commission or the Court, in the ordinary court martial,
states his position or familiarity with the case. However,
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under the circumstances of this case, I see no serious
objection to the procedure requested.

The President. The Commission will grant your motion.

Colonel Royall. I would like to say that, in view of the
great newspaper publicity that has been given to this matter,
in spite of efforts to suppress it, I wish to inquire whether

[14]

any member of the Commission has to any degree the feeling
that the circumstances under which the Commission is
appointed would make it difficult or embarrassing for him to
reach a judgment in favor of the defendants in the event the
evidence should so indicate.

I hear no answer, and I assume there is no such--

The President. Well, we are just considering the
question.

Colonel Royall. I see, sir.
The President. I will give you the answer.
Colonel Royall. Yes, I see.

The President. There seems to be unanimity of opinion
in the answer “no” to your question.

Colonel Royall. Giving weight, of course, to the fact that
there are certain elements of the offenses charged which
differ in times of peace and times of war, an element to
which the Commission can properly give consideration, I ask
the members of the Commission if, aside from those legal
considerations, the fact that this trial is being conducted in
time of war would in any manner incline the Commission to
deal more harshly with the defendants in the matter of
conviction or sentence than they would if it were in time of
peace.

The President. I do not consider it a proper question. The
Commission does not consider that a proper question to
consider.

Colonel Royall. We have no other questions to ask.
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The defense has no challenges for cause.

Colonel Munson. Is any challenge, may I ask the
Commission, peremptorily to be allowed?

The President. The question has not been decided, as I

[15]
take it, on the motion before the Commission of a challenge
to the general jurisdiction of the Commission. That has not
been decided yet.

Colonel Dowell. May it please the Commission: The
defense has presented nothing further, in that connection,
than merely to go on record as not admitting the
constitutionality of the validity of this Commission or the
method of its appointment by proceeding to participate in the
trial. No motion has been intended to be made at this time
whatever.

The President. There seems to be nothing for the
Commission to pass on, then, beyond the making of record
the statements of the opposing sides. So I will instruct the
procedure of the organization of the Commission to go
ahead.

Colonel Munson. Is any challenge of a peremptory
nature to be permitted?

The President. We will not act on that unless there is
some challenge before the Commission.

Colonel Dowell. The defense would like to exercise its
right to one peremptory challenge.

Colonel Munson. The prosecution, I think, questions the
right of the defense to phrase the statement in that manner--
that it has a right to one peremptory challenge.

The President. The Commission will hear the discussion
on that, if any is desirable, by the Attorney General.

The Attorney General. It is a matter of right, of course,
for you to decide on, and under the powers given you by the
President, it is perfectly clear that you can refuse any
peremptory challenges. That is our view as a matter of law of
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be received in evidence by the Commission.

The President. Is there anything further, Mr. Attorney
General?

The Attorney General. I have no further argument on this
subject with respect to counsel’s objection.

The President. If there is no objection on the part of any
member of the Commission, the objection of the defense
counsel is not sustained.

(Public proclamation No. 1 was
marked Exhibit p-11 and received in
evidence)

[81]

The Attorney General. The prosecution offers in
evidence Exhibit P-12. This exhibit is a certified copy of a
chart showing the areas comprising the Eastern sea frontier
and the Gulf sea frontier as they existed during the period of
June 12 to June 18, inclusive. It is certified by the Chief of
Staff and attested by the Secretary of the Navy. It is marked
“Confidential,” and 1 take it that the chart itself is
confidential.

I also offer in connection with this exhibit a separate
paper, which is, however, really a part of the exhibit, marked
as Prosecution Exhibit 12-1/2, which describes by metes and
bounds the area of the territory shown on the map. I have
shown these to counsel for the defense.

The President. I take it that these are in connection with
both the naval and the military defense areas, are the not?

The Attorney General. Yes.

Colonel Royall. The defense desires to object to that
upon grounds similar to those stated in the case of the other
paper but not on the ground of identification or
authentication.
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The President. I take it on the ground of relevancy?

Colonel Royall. That is right, sir--relevancy and
materiality.

Colonel Dowell. The defense offers another observation.
I believe that the Attorney General mentioned the southern
and eastern zones, whereas I believe the map shows the entire
United States divided into defense commands.

The Attorney General. Well, I quoted the words of the
proclamation.

Colonel Dowell. He meant especially the southern and
eastern.

[82]

The President. Subject to objection from any member of
the Commission, the objection of the defense is not
sustained, and the papers will be accepted in the record.

(Certified copy of chart showing areas
comprising Eastern sea frontier and
Gulf sea frontier as they existed during
the period from June 12 to June 18,
inclusive, and paper describing
territory shown on map were marked
as Exhibits P-12 and P-12-1/2,
respectively.)

Colonel Royall. I should like to say to the Commission
that ordinarily when documents are introduced, particularly if
they are voluminous and we are not familiar with them, we
should like to have them read. I think that that is our
privilege. It was not our intention, as I so informed the
Attorney General, to have this first proclamation read.
However, since the second is so closely related to it and
covers the entire country, and since we are not familiar with
it and, I assume, the Commission in its entirety is not, |
believe we would prefer this to be read.
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The President. Will you please have it read at the request
of the defense counsel?

Mr. Cox. Exhibit P-11 reads as follows:

Headquarters Eastern Defense
Command and First Army,

Governors Island, N.Y.
Public Proclamation No. 1.

To: The people within the States of
Maine, New Hampshire, Vermont,
Massachusetts, Rhode Island,
Connecticut, New York, New Jersey,
Delaware, Pennsylvania, Maryland,
Virginia, North Carolina, South
Carolina, Georgia, part of the State of
Florida, and the District of Columbia.
[83]
Whereas, by virtue of orders
issued by the War Department on
December 20, 1941, and March 18,
1942, that portion of the continental
United States east of the following
line: The Ohio-Pennsylvania boundary,
the West Virginia-Virginia boundary,
the Kentucky-Virginia boundary, the
Tennessee-Virginia  boundary, the
Tennessee-North Carolina boundary,
the Alabama-Georgia boundary to its
junction with Florida thence south
along the Apalachicola River, has been
established as the Eastern Defense
Command under my command; and
Whereas, by Executive Order
9066, dated February 19, 1942, the
President of the United States
authorized and directed the Secretary
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of War and the Military Commanders
whom he may from time to time
designate, whenever he or any such
designated commander deems such
action necessary or desirable, to
prescribe military areas in such places
and of such extent as he or the
appropriate Military Commander may
determine, with authority over such
military areas as in such Executive
Order prescribed; and

Whereas, the Secretary of War
on April 22, 1942, designated the
undersigned as Military Commander to
carry out the duties and responsibilities
imposed by said Executive Order for
that portion of the United States
embraced in the Eastern Defense
Command; and

Whereas, the Eastern Defense
Counsel embraces fifteen States, part
of another State, and the District of
Columbia, inhabited by millions of
loyal citizens of

[84]
the United States and hundreds of
thousands of persons not yet citizens
of the United States, but equally loyal;
and

Whereas, the economic life of
this large portion of the population of
our country, dwelling within the
Eastern Defense Command, should be
distributed as little as may be
consistent with requirements of
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adequate  National Defense and
internal security; and

Whereas, the Eastern Defense
Command embraces the entire Atlantic
Coast and a portion of the Gulf Coast
of the United States and its
geographical location is particularly
subject to attack, and, in connection
therewith, is subject to espionage and
acts of sabotage, thereby requiring the
adoption of military  measures
necessary to establish safeguards
against such hostile operations;

Now, Therefore, I, Hugh A.
Drum, Lieutenant General, U. S.
Army, by virtue of the authority vested
in me by the President of the United
States and by the Secretary of War and
my powers and prerogatives as
Commanding General of the Eastern
Defense Command and First Army,
charged with the defense of the Eastern
seaboard, do hereby declare and
proclaim that:

1. The present situation
requires as a matter of military
necessity the establishment, in the
territory embraced in the Eastern
Defense = Command  within  the
continental United States, of Military
Areas, and for that purpose, I do
hereby prescribe all of the territory in
the several States of the

United States lying east and northeast
of the westerly boundary line of the

[85]
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Eastern Defense Command, including
the States of Maine, New Hampshire,
Vermont, = Massachusetts, = Rhode
Island, Connecticut, New York, New
Jersey, Delaware,  Pennsylvania,
Maryland, Virginia, North Carolina,
South Carolina, Georgia, part of
Florida, and the District of Columbia,
to be a Military Area and to be
designated as the Eastern Military
Area, as the same is shown on the
map.

2. The functional subdivisions
of the Eastern Military Area for
purposes of enforcement of restrictions
and orders issued from this
Headquarters are the existing Corps
Areas, namely, the First Corps Area,
with ~ Headquarters at  Boston,
Massachusetts; the Second Corps
Area, with Headquarters at Governors
Island, New York; the Third Corps
Area, with Headquarters at Baltimore,
Maryland; and the Fourth Corps Area,
with Headquarters at Atlanta Georgia.
The Commanders of said Corps Areas
are charged with responsibility for the
enforcement of the restrictions and
orders pertaining to their respective
Corps Areas.

3. The protection of American
commerce and that of the United
Nations (sic) from damage or
destruction by enemy attack, and the
prevention of enemy action against our
shores, along the Atlantic and Gulf
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Seaboards, involve the effective
control of artificial lighting along these
coasts and for a reasonable distance in
the rear thereof. For the purpose of
such control, the existing restrictions
and orders of the Commanding
Generals of the four Corps Areas of

the Eastern Military Area are hereby
adopted and declared to be a part of
this  Proclamation. Corps  Area
Commanders are designed as the
authorities to promulgate the necessary
restrictions and orders for control.

4. Willful violation of any such
restriction or order by an alien enemy,
or repeated careless violations, even if
not willful, are cause for expulsion,
internment or prosecution; similar
violations by persons other than alien
enemies are cause for expulsion or
prosecution.

5. Nothing contained herein
shall be construed as limiting or
modifying the duty and responsibility
of the Department of Justice under the
Proclamations of the President of
December 7 and 8, 1941, insofar as the
enforcement of rules and regulations
for the conduct and control of alien
enemies is concerned, or otherwise.

6. The Corps Areas in the
Eastern Military Area, each within its
respective sphere of activities, and
such federal, state, municipal and local
agencies, as the Commanding General,

[86]
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Eastern Defense Command, with the
consent of such agencies, may from
time to time deem advisable
specifically to designate, are hereby
designated as the agencies to enforce
the provisions of these restrictions and
orders and such restrictions and orders
and such restrictions and order as may
subsequently be issued by him; and
these agencies, under the coordination
of the Commanding General, Eastern
Defense Command, have jurisdiction
to conduct the investigations

necessary  to  their  respective
enforcement thereof.

7. In  accordance  with
representations made to the Governors
of the States within the Eastern
Military Area and the Commissioners
of the District of Columbia, it is
specifically requested that state and
municipal police, and other officials
and civilians within the States affected
by this Proclamation, assist the
agencies charged with enforcing
restrictions by reporting to them the
names and addresses of all persons
believed to have violated restrictions,
and such other information as may be
called for by these agencies.

8. A copy of this Proclamation
shall be displayed for public inspection
at every Selective Service Local
Board; at every Post Office; at every
Court House; and at every Town Hall

[87]
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within the Eastern Military Area.
Additional proclamations,
announcements,  restrictions,  and
orders will be issued from this
Headquarters as occasion demands.
Copies of such additional
proclamations, announcements,
restrictions, and orders will be
available for inspection at every
Selective Service Local Board; at
every Post Office; at every Court
House; and at every Town Hall within
the Eastern Military Area. It shall be
the duty of every person found within
the Eastern Military Area to
familiarize himself with the terms of
every proclamation, announcement,
restriction, or order issued by this
Headquarters.

The assistance of public-
spirited and patriotic newspapers,
periodicals, radio and other media of
public information within the Eastern
Military Area is earnestly

solicited and it is confidently expected
that they will publish in full in a
prominent position this Proclamation
and every proclamation,
announcement, restriction, or order
issued by this Headquarters pursuant to
this Proclamation.

H. A. DRUM,
Lieutenant General, U.S. Army,
May 16, 1942. Commanding.

[88]
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Colonel Royall. May I say this: the Commission has
ruled on it, and I assume it could not reconsider it if it
desired. However, I desire to make this additional argument
about the admissibility of that proclamation.

It plainly appears from that proclamation that nothing is
contemplated as to the military administration of the law in
that territory; on the contrary, it clearly and almost positively,
certainly inferentially, appears that the civil authorities are
designated to enforce the various restrictions which are
imposed therein.

The President. 1 do not take it that you ask for
reconsideration? You have simply made a statement?

Colonel Royall. I did not want to make formal request
for reconsideration.

The Attorney General. I take it, then, that there is
nothing for me to argue.

Colonel Royall. I should like to say this--and this is not
what the Commission has addressed its remarks to: a moment
ago the Commission stated that this was read at the request of
the defense. Could we add: “without waiving its objection?”

The Attorney General. I have no objection to that.

[89]

Colonel Royall. I think that that is appropriate. I would
rather have it clarified.

The President. Yes.

The Attorney General. May I proceed?

The President. Yes.

The Attorney General. I will ask the reporter to mark this
document as Prosecution Exhibit 13 and, since it consists of a
number of pages, to identify each page by a letter.

May it please the Commission, I offer the prosecution’s
exhibits P-13-A to P-13-1, inclusive. It is all one exhibit,
there being separate papers and that being the reason why
they are lettered in that way.
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This is confidential and is so marked by the Third Naval
District. Accompanying it is a map of the coast of Long
Island, showing the various Coast Guard stations and the
directions to the Coast Guard stations which were in effect at
that time.

I have shown this to counsel for the defense and now
hand it to the Commission. I understand you wish to look at
it.

Colonel Royall. We object to that on an additional
ground. First, we object as in the other cases, because we do
not think it is material or relevant. But we also object here
because there is nothing on these papers to indicate that that
was the condition at the time these offenses are charged to
have been committed.

The date on the map shows March 20. In a hurried
reading of it, I see nothing to indicate that that was the
condition later.

We have not sought to raise captious objections or
objections based merely on form. In the other instance there
was a certificate from an officer that the condition was in
effect on

[90]
a date, and in such event I would not want to try to be
technical in bringing the officer. But there is no such
certificate here. There is nothing in those papers to indicate
that the condition was in effect, so far as I can see from an
inspection of them.

The Attorney General. Mr. President, if the Commission
wishes, I can, of course, subsequently call Admiral Waesche
or his assistant to prove these documents. I take it, however,
that the ordinary rule of law is that where a document or a
condition is in effect on a certain date and it is objected to on
a date, and in such event I would not want to try to be
technical in bringing the officer. But there the ground that it
may not have been in effect at the time involved, it is up to
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counsel making that objection to show that the order was not
still in effect. It would be precisely as if an order issued June
1, with no other order issued thereafter, was objected to on
the ground that it may have been thereafter not in effect. This
is an order that is in effect; and for whatever relevancy they
have, I think these papers are relevant, as I said before, and |
think that the Commission should receive them. Should the
President wish me, however, to call Admiral Waesche or his
assistant, who, I think, certified these papers, I shall be very
glad to do so tomorrow. It seems unnecessary; but, of course,
that is a matter for the Commission to decide.
* % %



