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BRIEF OF THE AMERICAN JEWISH COMMITTEE, 

PEOPLE FOR THE AMERICAN WAY FOUNDATION, 
THE RUTHERFORD INSTITUTE, AND TRIAL 

LAWYERS FOR PUBLIC JUSTICE AS AMICI CURIAE 
IN SUPPORT OF PETITIONER 

INTEREST OF THE AMICI CURIAE 
   The American Jewish Committee ( AJC ), a national human 
relations organization with over 150,000 members and 
supporters, was founded in 1906 to protect the civil and 
religious rights of Jews. It is AJC s conviction that those rights 
will be secure only when the rights of all are equally secure. 

   People For the American Way Foundation ( People For ) is a 
non-partisan citizens organization established in 1980 by 
civic, religious, and educational leaders to promote and protect 
civil and constitutional rights. People For has over 750,000 
members and supporters nationwide.  

   The Rutherford Institute is a non-profit civil liberties 
organization founded in 1982 by its President, John W. 
Whitehead. The Institute educates and litigates on behalf of 
constitutional and civil liberties, and Institute attorneys 
currently handle several hundred civil rights cases nationally at 
all levels of federal and state courts.  

   Trial Lawyers for Public Justice ( TLPJ ) is a national public 
interest law firm dedicated to using trial lawyers skills and 
approaches in precedent-setting litigation to create a more just 
society. TLPJ seeks to ensure that the United States continues 
to provide and stand throughout the world as a beacon for
access to justice.1 

                                                

 

1  Pursuant to Rule 37.6, amici curiae certify that no counsel for a party 
authored this brief in whole or in part, and that no person or entity other 
than amici, their members, or their counsel made a monetary contribution to 
the preparation or submission of this brief. The United States letter 
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SUMMARY OF ARGUMENT 

   The military commissions as currently conceived are 
improperly constituted and lack jurisdiction to try Petitioner. In 
particular, the commissions deny Petitioner the most time-
honored fundamental of an adversarial process: the right to be 
present and to confront the witnesses against him. This Court 
should not allow such a proceeding to be conducted in the 
name of the United States of America. 

   I. Barring intervention from this Court, the government will 
put Mr. Hamdan on trial on the basis of exactly the sort of 
evidence that in 2003 led government officials to the 

conclusion that Iraq had weapons of mass destruction: secret 
summaries, prepared by persons with unidentified 
preconceptions and biases, of statements given ex parte, under 
unknown conditions, by persons with undisclosed motivations 
and inducements, and translated by persons of uncertified 
expertise. If the government determines that disclosure of such 
evidence to Petitioner might jeopardize intelligence and law 

enforcement sources, methods, or activities or other national 
security interests, then Mr. Hamdan may not even be allowed 
to know the evidence against him. The government has 
already indicated its intention to exclude Mr. Hamdan from his 
own trial for at least two days and proceed against him in 
absentia during that period.  

   II. The use in criminal trials of secret evidence given by 
faceless accusers is inherently incompatible with a fair trial as 
that concept has been understood for centuries in Anglo-
American jurisprudence, and before that, in Roman law. The 
right of a defendant to hear and confront witnesses against him 
is [o]ne of the fundamental guaranties of life and liberty. 
Kirby v. United States, 174 U.S. 47, 55 (1899). Without 

                                                

 

consenting to the filing of this brief has been filed with the Clerk s office. 
Petitioner s letter providing blanket consent to the filing of amicus briefs 
has also been filed with the Clerk s office. 
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knowing the evidence against him, an accused cannot help his 
attorney make his defense or challenge the evidence s 
relevance or reliability. That is why the Framers enshrined this 
centuries-old right to confrontation as a bedrock procedural 
guarantee, Crawford v. Washington, 541 U.S. 36, 42 (2004), 
of our Constitution.  

   III. Faced with the government s intention to ignore this 
procedural right of unsurpassed pedigree, the Court of Appeals 
shrugged. It asserted that the law imposes only minimal 
restrictions upon the form and function of military 
commissions and that ensuring the right to confrontation, even 
in its most rudimentary form, is not one of those restrictions. 
Hamdan v. Rumsfeld, 415 F.3d 33, 43 (D.C. Cir. 2005). The 
Court of Appeals was deeply mistaken, as a matter of both 
statutory construction and constitutional law. 

   A. The Uniform Code of Military Justice ( UCMJ ), which 
cabins the President s discretion to establish procedures for 
military commissions, prohibits the executive branch from 
trying prisoners in absentia. Article 36 of the UCMJ, 10 U.S.C. 
§ 836, directs the President to establish rules of procedure for 
courts-martial and other military tribunals that apply customary 
federal criminal procedure and evidence rules so far as he 
considers practicable. While this language permits some 
flexibility, it does not sanction the wholesale abandonment of 
basic due process protections such as the right to be present 
and to confront adverse witnesses.  

   To the contrary, reading the UCMJ to authorize the President 
to dispense entirely with the right of the accused to be present 
and to confront his accusers face to face violates the principle 
of statutory interpretation that requires the most explicit 
authorization from Congress to depart from rudimentary 
procedural safeguards required by the Constitution. It also flies 
in the face of specific assurances that military officials gave to 
Congress as to the limited extent to which exceptions to 
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customary procedures would be permitted. Finally, the Court of 
Appeals crabbed reading of the UCMJ also contradicts the 
long-standing practice of military commissions, which 
reinforces that providing for confrontation is the historic norm. 

   B. The military commissions procedures for trying 
Petitioner in absentia also raise grave constitutional concerns. 
Although the provisions of the Fifth and Sixth Amendments do 
not fully apply outside the borders of the United States, certain 
fundamental protections cannot be dispensed with. Central 
among them is the right to a fair trial, including the right to be 
present and to confront and cross-examine one s accusers. 
When examined closely, this Court s past wartime decisions 
are not inconsistent with this principle. To the extent that their 
results suggest that the federal judiciary is powerless under 
these circumstances, they should be viewed as unfortunate 
episodes in the Court s history, the results of wartime pressures 
and outdated views of habeas corpus jurisdiction and 
procedure. Faced with somewhat similar circumstances and 
pressures today, the Court should not repeat its mistakes.  

ARGUMENT 

I. The Military Commissions Procedures Permit the 
Trial of the Accused in Absentia, on the Basis of 
Secret, Unsworn Statements Given in the Course of 
Ex Parte Interrogations. 

   The military commission that is to decide whether Petitioner 
shall live or potentially die in a Guantanamo Bay prison fails to 
provide the most basic of procedural safeguards. Its procedures 
would permit his conviction on the basis of secret, unsworn 
statements taken outside his presence and introduced into 
evidence without his ever knowing their content.  

   It is important to remember that the case at bar does not 
involve the power of the military to detain enemy aliens 
captured in foreign countries. See Hamdi v. Rumsfeld, 524 U.S. 
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507 (2004). The issue currently before the Court is whether the 
military can be given the further power to put such detainees 
on trial possibly for their lives in absentia, and to rely on 
secret evidence from faceless accusers in such cases, with no 
right of meaningful cross-examination. 

   The President s Order authorizing trial by military commis-
sion provided few specifics as to how the commissions should 
operate; it stated simply that they should provide a full and 
fair trial. Military Order of Nov. 13, 2001, Detention, Treat-
ment, and Trial of Certain Non-Citizens in the War Against 
Terrorism ¶ 4(c)(2), 66 Fed. Reg. 57,833 (Nov. 16, 2001) 
( President s Order ). The President found that using the rules 
of evidence and procedure ordinarily applied in federal 
criminal cases was not practicable, id. ¶ 1(f), and he left it to 
the Secretary of Defense to establish the commissions actual 
procedures, id. ¶ 6(a). The Secretary responded with Military 
Commission Order No. 1, Procedures for Trials by Military 
Commissions of Certain Non-United States Citizens in the War 
Against Terrorism, the most recent version of which was 
published on August 31, 2005 ( Secretary s Order ).2 While 
problematic on many levels, several provisions of the 
Secretary s Order eviscerate core components of an adversarial 
process.  

   1. First, the regulations allow the military commission to 
consider in secret proceedings, outside the accused s presence, 
any evidence containing Protected Information. Id. 
¶ 6(D)(5)(a). Information is Protected if, among other things, 
it concerns intelligence and law enforcement sources, 
methods, or activities or other national security interests. 3  

                                                

 

2  Citations to the Secretary s Order are to the August 2005 revision.  

3  Paragraph 6(D)(5)(a) of the Secretary s Order provides that Protected 
Information includes (but apparently is not limited to): (1) information 
classified or classifiable ; (2) information protected by law or rule from 
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   It is difficult to imagine any probative evidence, other than 
generally known facts of which the commission could take 
conclusive notice, id. ¶ 6(D)(4), that would not arguably fall 

into one of these broad and malleable categories. Though the 
accused has no access to this evidence and no right to be 
present when it is considered, the evidence nonetheless 
becomes part of the trial record via a secret annex not available 
to the defense.  Id. ¶ 6(D)(5)(d).  

   The regulations provide illusory protection by permitting an 
accused s appointed military counsel to be present when 
Protected Information is received. Id. ¶¶ 5(K), 6(B)(3). 

However, because military counsel is not permitted to share or 
discuss that information with the accused or even with the 
accused s civilian lawyer, id. ¶ 6(B)(3) who also may be 
excluded from the presentation of sensitive evidence despite a 
security clearance of secret or higher, id. ¶ 4(C)(3)(b) upon 
closer inspection, the value of having military counsel present 
to hear any Protected Information evaporates. Without the 
ability to discuss with the accused the substance of the 
allegations and the identity of the person making them, it is 
difficult to see what practical use military counsel can make of 
his or her access to the Protected Information. 

   To be sure, the commissions revised procedures prohibit the 
use of evidence containing Protected Information if no 
adequate substitute

 

for disclosure is available for use by the 
defense and if, in the judgment of the Presiding Officer, its 
admission would deprive the accused of a full and fair trial. Id. 
¶ 4(B)(5)(b). The regulations suggest that any of the following 
may be an adequate substitute for the accused s right to 
know the evidence against him: the deletion of specified items 
                                                

 

unauthorized disclosure ; (3) information the disclosure of which may 
endanger the physical safety of participants in Commission proceedings, 
including prospective witnesses ; (4) information concerning intelligence 
and law enforcement sources, methods, or activities ; and (5) information 
concerning other national security interests.  



          
7   

of Protected Information from documents to be made available 
to the Accused, Detailed Defense Counsel, or Civilian Defense 
Counsel ; the substitution of a portion or summary of the 
information for such Protected Information ; or even the 
substitution of a statement of the relevant facts that the 
Protected Information would tend to prove. Ibid. As one 
commentator noted, however, [a]n exclusionary rule with 
such a high bar still leaves ample room to convict someone on 
the basis of evidence that he and his lawyers can never 
examine or rebut. Owen Bonheimer, Fair Trials for Salim 
Hamdan Here and Saddam Hussein in Iraq Can t Be Based on 
Secret Evidence, LEGAL TIMES, Oct. 24, 2005, at 50. More 
fundamentally, the very act of granting a judge in a criminal 
case discretionary authority to determine whether a defendant 
may know the evidence against him is inconsistent with 
adversarial justice.  

   The possibility of these procedures coming to pass is more 
than just theoretical. The government has already indicated its 
intention to take advantage of these lop-sided rules by 
excluding Petitioner from at least two days of his trial. See 
Hearing on Pet. for Writ of Habeas Corpus, 10/25/04 Tr. 132 
(Petitioner s counsel noting, without refutation by respondent, 
that the government [has] already indicated that for two days 
of his trial, [the defendant] won t be there. And they ll put on 
the evidence at that point. ); see also Testimony Before Senate 
Armed Services Comm. on Military Commissions, Dec. 13, 
2001 (Stmt. of Paul Wolfowitz, Deputy Sec y of Defense), 
available at http://www.dod.gov/speeches/2001/s20011212-
depsecdef1.html (extolling, as an advantage of military 
commissions, ability to obtain convictions without disclosing 
intelligence information on which they are based).  

   2. In disregard for another central ingredient of the 
adversarial process, the commission may accept evidence in 
the form of out-of-court statements from witnesses whom the 
defense has had no opportunity to cross-examine. Secretary s 

http://www.dod.gov/speeches/2001/s20011212-
depsecdef1.html
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Order ¶¶ 6(D)(2)(c), 6(D)(3). The regulations expressly permit 
the use of unsworn out-of-court statements and testimony from 
prior proceedings to which the accused was not a party, id. 
¶ 6(D)(3), so long as the evidence would have probative value 
to a reasonable person, id. ¶ 6(D)(1). Even worse, the 
government has moved to admit its agents summaries of 
interrogations of other detainees. See Prosecution Mot. to Pre-
Admit Evid., Oct. 1, 2004. These summaries are from interro-
gations conducted under unknown conditions outside the 
presence of both the accused and his counsel and without ever 
providing an opportunity for cross-examination. The 
government conducted many of these interrogations through 
unnamed translators of unknown capability.4  

   It was just such summaries that intelligence analysts relied on 
in 2003 for their conclusion that Iraq possessed weapons of 
mass destruction. See, e.g., Douglas Jehl & David E. Sanger, 
Powell s Case, a Year Later: Gaps in Picture of Iraq Arms, 
N.Y. TIMES, Feb. 1, 2004, at A1. This recent history reinforces 
the Court s warning in Crawford v. Washington, 541 U.S. 36, 
57 (2004) that [i]nvolvement of government officers in the 
production of testimony with an eye toward trial presents 
unique potential for prosecutorial abuse a fact borne out time 
and again throughout history . . . .  

   Under commission procedures, even as revised in August 
2005, the reality remains that an accused may be prevented 
from knowing even the general nature of the evidence used 
against him and, thus, will be forced to prove [his] innocence 
in the face of the anonymous slurs of unseen and unsworn 

                                                

 

4  Translating Arabic to English is an exacting task, even on such basic and 
critical issues as who is speaking and about whom. See, e.g., U.S. STATE 

DEP T, 9 FOREIGN AFFAIRS MANUAL APPX. F § 602(a) (2005), available at 
http://foia.state.gov/masterdocs/09FAM/09F0600.pdf ( Arabic name ident-
ification is difficult. The variations in transliteration from Arabic script, and 
the complex and varying name structure, often make it tricky to divide the 
name into surname and given name fields . . . . ). 

http://foia.state
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informers. Note, Secret Evidence in the War on Terror, 118 
HARV. L. REV. 1962, 1980 (2005) (quoting Jay v. Boyd, 351 
U.S. 345, 365 (1956) (Black, J., dissenting)).  

II. A Criminal Defendant s Right to Be Present, to Know 
the Evidence Against Him, and to Confront and 
Cross-Examine His Accusers is Fundamental. 

   The President s military commissions purport to provide full 
and fair trials, yet they trample [o]ne of the fundamental 
guaranties of life and liberty : the right of the accused to 
confront his accusers. Kirby v. United States, 174 U.S. 47, 55 
(1899). This basic building block of a fair trial is founded on 
natural justice, Crawford, 541 U.S. at 49, and grounded deep 
in human nature itself, Coy v. Iowa, 487 U.S. 1012, 1017 
(1988). 

   The right of confrontation is a basic tenet of fair play with a 
lineage that traces back to the beginnings of Western legal 
culture. Id. at 1015. It existed under Roman law. Ibid. Around 
100 A.D. the Emperor Trajan wrote Pliny the Younger: 

Anonymous informations ought not to be received in any sort 
of prosecution. It is introducing a very dangerous precedent, 
and is quite foreign to the spirit of our age. Carlson v. 
Landon, 342 U.S. 524, 552 n.7 (1952) (Black, J., dissenting) 
(quoting The Harvard Classics, Vol. IX, Part 4).5  

   Given its ancient pedigree, it is no surprise that the right of 
confrontation was at the forefront of the genesis of our own 
legal system. The Framers incorporated it into the Sixth 
Amendment. U.S. CONST. amend. VI ( In all criminal 
prosecutions, the accused shall enjoy the right . . . to be 
confronted with the witnesses against him. ). Chief Justice 

                                                

 

5  See also Book of Acts 25:16 ( It is not the manner of the Romans to 
deliver any man up to die before the accused has met his accusers face to 
face, and has been given a chance to defend himself against the charges. ), 
quoted in Coy, 487 U.S. at 1015-16. 




